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COMPLAINT 
(Action on Account; Account Stated; 
Materials and Labor had and Received) 


The amount in controversy herein is in excess of Ten Thousand 


Dollars ($10,000.00) and is s within the exclusive jurisdiction of this Court. 


* 


COUNT 1 | 


Action on Account 


1. Plaintiff, during the period September, 1963, tnrough September, 
1964, and pursuant to a written contract for the performance thereof be- 
tween plaintiff and defendant, rendered services of street and curb con- y 
struction and paving, including supply of materials, labor and equipment ae 
needed in connection therewith, at the Rockvill Pike Shopping Center _ 
being constructed by defendant. During the performance of said work, 


accounts and bills were rendered from time to time as work progressed, and 


; ‘Payments were made from time to time by defendant against said accounts 


and bills. At the completion of said work, a final account in the sum of 


$7,604.10 remained due and owing to plaintiff for the balance of work 


; completed under the contract, and charges for additional equipment rental 


. and services performed i in connection with the said work. A bill dated Sep- 


aod 


tember 8, 1964, was rendered for said balance due, and numerous bills 
therefor since such time. In addition, there remained unpaid on said ac- 
count at the time of completion of such work by paint the oon of | 
Misa 015.51 for crushed ‘rock and other materials supplied and used in con- | 
nection with the performance of the work aforesaid, for which a bill was 


rendered on or about SN 27, 1964, and ame bills since “such time. 


——— aioli as 
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2 Notwithstanding performance of the work by plaintiff as afore- 


said: and rendition of bills therefor and part payments on account as afore- 
said, defendant has failed and refused to complete payment of the balances 
sue as aforesaid in the sums of $7,604.10 and $11,015.51. 


COUNT 2 
Account Stated 
3. The allegations of Paragraph 1 hereinabove set forth are incorporated 
herein as though set forth fully hereat.. 


4. On or about September 8, 1964, an account was stated between 
plaintiff and defendant in the sum of $7,604.10 for the performance of 
work under the contract aforesaid, and supply of rental equipment and 
other work as aforesaid at the special instance and request of defendant; 

” and on or about July 27, 1964, in the sum of $11,015.51 for supply of 
materials by plaintiff for defendant at its special instance and request as 
aforesaid; the defendant having received statements of account on or poo 


the respective dates aforesaid and having made no objection thereto. 


5. Notwithstanding said account stated, and repeated demands there- 
for, defendant has failed and refused to ypnake payne for the amounts 


thus due and owing. ; we 


COUNT 3 


Payment for Work Done, Labor and Materials 
Supplied and Services Rendered 


6. The allegations of Paragraph 1 hereinabove set forth are > incorpor- 


ated herein as though fully set forth hereat. 
7. All the work performed by plaintiff as aforesaid was performed at 


. the special instance and request of defendant. 


ka 8. The fair and eae — for the work, services and materials 
aforesaid and not yet paid by defendant were $7,604.10 and $1 1,015.51 


Tespectively as aforesaid. 


9. Notwithstanding performance of the work by plant as aforesaid 
and rendition of bills therefor and part payments on account as aforesaid, 
defendant has failed and refused to complete payment of the balances due 
as aforesaid in the sum of $7,604.10 and $11,015.51. 


COUNT 4 
Action on Account hee 
10. Plaintiff, during the period October, 1964, through January, 1965, 


and pursuant to a written contract for the performance thereof between 


plaintiff and defendant dated October 6, 1964, rendered services ot street 
and curb construction and paving, including supply of materials, labor and 
equipment needed in connection therewith, at the Cc & P. Telephone cond 
“, pany building on Brookville Road being constructed by defendant. During 

\ the performance of said work, accounts and bills were rendered from time 
to time as work progressed, and payments were made from time to 
time by defendant against said accounts and bills. At the completion 
of said work, a final account in the sum of $1,747.97 remained due and 

__owing to plaintiff for the balance of work completed under the contract, 

_ and charges for additional equipment rental and services performed in con- 
nection with the said work. Bills dated January 30, 1968, in the sum of | 
$1, 662.98, and April 22, 1965, in the sum of $84. 99, were rendered for 
‘said balance due, and numerous bills for said amounts since such time. In 
addition, there remained unpaid at the time of completion of such work 


by plaintiff the s sum. nof $7,234.34 for crushed rock and other materials 
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supplied and used in connection with the performance ‘of the work afore- 
. _said, for which a bill was rendered on or about January 28, eS and 


" several bills since such time. 


11. Notwithstanding performance of the work by plaintiff as aforesaid 
and nition of bills therefor and part payments on account as aforesaid, 
defendant has failed and refused to complete payment of the balances due 


as aforesaid in the sums of $1,747.97, and $7,234.34. 


COUNT 5 
Account Stated 
12. The allegations of Paragraph 10 hereinabove set forth are incorpor- 


ated herein as though set forth fully hereat. 


13. On or about January 30, 1965, an account was stated een 
plaintiff and defendant in the sum of $1,662.98, and on or about April 22, 
1965, an account was stated between plaintiff and defendant in the sum of 
$84.99, for the performancelot work under the contract aforesaid, supply 
of rental equipment and other work as aforesaid at the special instance and 
request of defendant, and on or about January 28, 1965, in the sum _ 


of $7,234.34 for supply of materials by plaintiff for defendant at its special 


instance and request as aforesaid, the defendant having received statements 


"of account therefor on or about the respective dates aforesaid and having 


made no objection thereto. 


14. Notwithstanding said account stated, and repeated Ee there- 
_-for, defendant has failed and rae to make payment for the Pte 


thus due and owing. 
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COUNT 6 


Payment for Work Done, Labor and Materials 
Supplied and Services Rendered 


1S. The allegations of Paragraph 10 hereinabove set forth are incorpor- 
ated herein as thougk fully set forth hereat. 


16. The work performed by plaintiff as aforesaid was performed at the 
special instance and request of defendant. 


17. The fair and resonable charges for the work, services and materi- 
als stores were $1,747.97 and $7,234. 34, respectively as aforesaid. 


18. ‘Notwithstanding performance of the work by plaintiff as aforesaid 
and rendition of bills therefor and part payments on ee as aforesaid, 
defendant has failed and refused to complete payment of the balance due 


as aforesaid in the sums of $1,747.97 and $7,234.34. 


COUNT 7 
Action on Account 
19. Plaintiff, ‘during the period December, 1964, through June, 1965, 
and pursuant to a written contract for the performance thereof between 
plaintiff and defendant dated October 6, 1964, rendered seryices of street 
and curb construction and paving, including labor and equipment needed 


in connection therewith at the Dart Drug Shopping Center on Pennsylvania 
Avenue being constructed by defendant. During the performance of said 
work, accounts and bills were rendered from time to time as work pro- 
gressed and payments were made periodically by defendant against said 

” accounts and bills. At the conpletion of said work, a final account in the 

~ sum of $379.73 remained due and owing to plaintiff for the balance of 
work completed under the contract and additional equipment rental and 


services performed in connection with the said work. A bill dated June 30, 
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1965, was rendered for said balance due, and numerous bills for said amount 


since such time. 
20. Notwithstanding performance of the work by plaintiff as aforesaid 
and rendition of bills therefor and part payment on account as aforesaid, 


defendant has failed and refused to complete payment of the balance due 


as aforesaid in the sum of $379.73. 
COUNT 8 
_ Account Stated ARS ne 
21., The allegations of Paragraph 19 hereinabove set forth are incor- 


porated herein as though set forth fully hereat. 

Po be. On or about June 30, 1965, an account was stated between plain- 
tiff and defendant in the sum of $379.73 for the performance of work 
under the contract aforesaid, and supply of rental equipment and other 
work as aforesaid at the special instance and Tequest of defendant, the de- 
fendant having received a statement of account on or about said date and 
having made no objection thereto. 

23. Notwithstanding said account stated, and repeated demands there- 
for, defendant has failed and refused to make payment for the amounts 
‘thus due and owing. 


COUNT 9 


Payment for Work Done, Labor and Materials 
Supplied and Services Rendered 


4 The allegations of Paragraph 19 hereinabove set forth are incor- 
porated hereat as though fully set forth. 

25. The work performed by plaintiff as aforesaid was performed at 
the special instance and request of defendant. 
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26. The fair and reasonable charge for the work and Eaaes aforesaid 
was $379.73. | 
7 27. Notwithstanding performance of the work by plaintiff as aforesaid 
and rendition of bills therefor and part payment on account as aforesaid, 
defendant ta failed and refused ‘to complete payment of ‘the balance due 
as aforesaid in the sum of $379.73. | 

WHEREFORE, the. premises considered, plaintiff demands judgment 

against defendant in the sum of $27,981.65, plus interest and costs. 


H. Max Ammerman, Esq. 
| 


Seymour Friedman, Esq. 
716 Investment Building 
1511 K Street, N.W.| 
Washington, D.C. 20005 
347-4611 


Attomeys for Plaintiff 
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_ ANSuER TO CGBLAINT AMD Cot pvERetaTs. | 3 ” 


Cones now the éeze vale t Russwine ‘Con struction Cordes = for ans: 


“to he Com plate file od rein stat 2 follors: 


So Pipe DIEEYSE 


int fails to state & couse of action : egal 


SEOOD 3 DE SENSE 


. Resp: sone ng to th 2 alles tions | of the Conptoint 


~ a : 
The defendant acuits the juris et ion of this Court. 


With regard to the ellngetions contains ed fn Pure ngranhs 1, 2 2 8; 


& is 6 7, & and 9 of Se Complaint, efendant ¢ acait s only thet it enter red 
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to a contract wit th pial tiff on or about October 17, 1923, whoreby gene 


agreed to Pe rfora for ¢ er fondant cer tain services © ctréet an ad carb con: SSEE SS. 
ang peving ‘Sy enehrdene 3 supply of rat erials, Jaber and egquig cent necded in con- % : 
nection. theresith et the Rock cvitle Pike Shopping Gunter, end thet defengan ant 


. ante 


agree ed. to pay plaintité for eaid corices. Defend dnt states that it P23 ; £ 
paid £ for plai See | services under 2 eaid contract ehd thet such full. paywent 


> 


is evidenced by the atease Of Cinics” execut: 2d by g pleintit Lf on or about 


" Bugust 21: 1963- (6 copy of waick is attached harste 23 Eeaibit UAT aad 


. oa 


Sncorpoxetad erein). ie ees mas 
tag 3. With regard to the allegations contained 4 in Parograghs 10, nn, 
22, 23, 14, 25, ‘16, 17 end 12 of the Conplaiats aos ends sat adzits only thet it 

entered 4nto a contract, dated ‘october 65 1964 wi ch pla lainti£e vhereb y plaintite 


“was to sender: services of street and curd “constructioa axd paving: inels. 3 
supply of materials, labor and equiprent mceccs in comection there with at ths 
¢ & z Telephone ‘Company building at Broskvitie Rood, end that defendant egrecy 


to pay plaintiff for such services. Defendant & tates that the con tract mics 
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: was $29,202.00, waich has beon Faid ty det fondant to plats mits, ond oe = 


‘tiffs axe seckcing to x rocover herein tonic 3 for sllegeé extre s wich 


et Noh ae 84, 
extras wore not approved by defend dant and therefore, pesuant to the provisics’s 
of Porsgraph ‘UL of the aforesaid contract, plaintif? is ig not catitled tos eny 


monies for the alleged extras. Defonsant further stat thet such alleged 


23 
extras, if any wore caused by the plaint tif : f the af foresaié contr. 


in not rendering the afore seid sexvs 
he “With rega vd to the allegat insd in Paragraph 19, 205 
: + if. -. " ie j 

‘a, 2, 23, 24, 25, ZS end 275 éefendeat ace its s only sees st entered into a 


contract with plaints LEE 5 : r Services oe strest and 


cuxd ‘construction ond paving | in clu ding oomly of Eatert 21s, Jabor and equig- 
ment nee eed in conazetion th erevith at the 2 Dart Drug offices aad Warehouse 


Pennaylvania Avanne, and thet ¢ ‘efendant voute pay plaintift 2 fer said sexvices. 


Defendant states the t it has ‘funy paid for pleint if 1s s services. under said 


‘contract end that such ‘fad payment ts e 3 ia scod by thd Pe etense of “Claias” 


executed by. plaints: 2 ol or about Jun 225 1955. @ cour © or Gwbtch £ is attache 


hereto as Ex wtoit ‘gn and Incozgorated be srein). 


et a owe 


Sh de. “Defendest states ‘thet certain of ‘the services posfomed by 
og os ; 
plaintice pursuant to the coatrdet concerning the “Rocks: Me F Pike. Shopping 


“Center were done ina neglis ext end fealty mean 2X5 and, é2apite xepe ents 
: f: — 


requests by defendant, plaintice failed to renedy such Souk <7 WOTK. As: 


result thereof > azfend Zant was caused to en ploy enotie: paving contractor to 


rencva ola aspnalt 2n 2 com pact base ond ‘to repave in front of the ériva-in 
window at the Old Line Bank at said stopping Center at a cost or $230.09. a 
1.0 °2« The aforesaid contract entered gato by snd between ‘the Bex 
kereto for work to be perforazd at the € e P Telephon2 cospany build ng at! 


Broctovidie 2 Road specified that time was ef the essence, and that the work 


chould be; gir imaediately. . Additionally, éefendant advised plain tiff that the 
eotd builés ane could not be rented to the peters cones any until Pee ae 


completed the ‘work called for uncer the sa id contract. Plaintis 
fei led to procee ed giligeatly 3 and delayed tt se ‘performance £ th 
aforesaid © services unreasonably and inexcusa DIYs the zeby causing: defe 


loss. of rents 3 for said building for nree months, to wits “Noveubery 1954, 


Deceador, 1964 As end Janzary2 29655 the outed for cach building being $4,228.60" 


per month. _ pees See aie ee ee stingiet Seen ag 
“Accord anhy, ‘defends dona is ; of pisd invite £ the amount 


m2, 605.00, pis interos t end a Oats 


i re eee 
_ MEER RETO Re, 4 ‘the ‘prea ises conssdorci 
2 Complaint be Stonis ced 3 with pro pox costs Se 


that the 3 xe lief song aa by the Ceuatereta! saa here ein be granted. 


- hnd for s such othe 7 ead) fart eed relicf 2 s to this Court Boy feGe 


RUSSHETE S costar coor CORP. 


“Ressell Pe TE 
cxOsSBEG, YOCHETS rs, pau & Pox 


RP Re 

WL 

Yeo P. Rowdins - aR eT. 

: Attorneys for Defendant ~ 

sale HU Street, Ni. 
Washinzton, De Cc. aoe 

BS Se EES, 
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ANSWER TO COUNTERCLAT: 


“Plointi<é denies each end eve ry ollegation of De gerdons 4's 


counterclein herein. Th eee ae ae en 
sar ; eae a cist 
sm WHEREFORE, is penises considered, Plotnttée, denanés thet 


‘Defendant's countercici= here A be as enissed. 


i 
t 


hex Aum area, 7 Bq. 


1511 K Street, MN. 
.; Washington, D. C. 
“347-4610 


=” Attorneys for Pla 
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ORDER REFERRING CASE TO THE AUDITOR 


The matter herein having been called for trial before the Court sitting 
without a jury, and it appearing to the Court that the issues are extremely 
complex, involving numerous matters of accounting, and examination of 
~ large numbers of delivery tickets and other business records, and accordingly 
that the matter can best be heard initially by the Auditor of this Court to 
take the evidence and hear and report his findings leased thereon, it is by 
the Court this day of January, 1968 : 

ORDERED, that this cause be, and the same hereby is, referred to the 
Auditor of this Court for hearing and determination in accordance with 


Rule 53 of the Federal Rules of Civil Procedure on all issues therein. 


SEEN: 


Seymour Friedman 
Attorney for Plaintiff 


Louis B. Robbins 
Attorney for Defendant 
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* Invoice dated Septenber 8, 1964, EBI7144, ore : 
~ = (Ex. PL) ; ee $. L 311. 92 
sea Invoice dated July 8, 1964, #0816890 } Sc ‘- 976.24 © 
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“Balance due, leap sur “‘controct oe 
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“1 Invoice dated Janzcry 30, 1955, “e27697, ‘ 
Prt P2, Pretrial Statexeat) . $_ 1,662. 98 E 
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. ae $_1,747.9 
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iit. pars: Drug Warehouse 


“Counts: VII, VIII, IX of Conpleint) 


Extra work, espholt” repaiz cad patching: 


7 Havotee dated June 30, 2965, #CB2 $453, Sore eee 
~ s(t. P3, Pretrial St atessat) $379.73 


rotol, Dart Drug Wershouse Job pipes.” ae $-: 379.73 
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“Original S or icomtes of all ; invoices: not previous; y r identified 


end attecied to Pretrial ‘Stetenent Gre attached weet in addition, 
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ticket referred to ing oz grounding ytne invoice. itself. : ee re 
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plaintif£ for &eZendant. 
. « . he » ° 
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“.°@. That, subject to possible correction for arithnecic or 


‘typographic error, the sums set forth in the invoices, ond cleined _ 


"Respectfully. subnitted, 


mour Priedauan 


herein, aze correct ond eccurate. 
. Washington, D. C. 20005 


| {Certificate of Service Omitted’in Printing] 
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SUMMARY OF ‘DEFENDANT'S oe 


I. Denial of Plaintiff's Claim 
A. Rockville Pike Shopping Center (Counts 2 and 3 of the Com- 


plaint). 


1. Plaintiff's claim is based upon the contract dated October 17, 
1963, (Ex. A-1), and the written change order. ito that contract for ai 
extras ( (executed pursuant to the pertinent clause contained in the ; 
“margin of the contract) dated December 5, 1963, (Ex. A-2). By 
virtue of the Release of Claims executed by plaintiff on August 27, 
1964, plaintiff accepted $26, 000.00 and released all claims pertaining 


to eis job. | 

2. Defendant strongly urges that the Auditor should find the 
aforesaid document dated December 5, 1963, to ibe a written change 
order for extras and, therefore, subject to the Release of Claims. 


Should the Auditor, however, find such document to be a Separate 


and distinct contract, defendant asserts: 


a. That $7,604.10 of plaintiff's claim must be allocated to _ 
the contract dated October 17, 1963, and be dismissed as being: 


subject to the Release of Claims. Defendant relies on the invoice 
_ dated September, 8, 1964, (Ex. P-1), the 2 Complaint and Pre-Trial 


Statement for Plaintiff. 


“b. That defendant demands strict proof that the sum of 
$11,015. 51 claimed by plaintiff to be due and owing pursuant 
“to the December 5, 1963, document was propery allocated thereto. 
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-* to the December 5, 1963, document was properly allocated 


~~ 


* thereto. 


c. That, although plaintiff gave oral notice to defendant at 


the first meeting of counsel before the Auditor, the plaintiff is 
estopped to reallocate materials and services from the contract 
dated October 17, 1963, to the document dated October 17, 
_ 1963, to the document dated December 5 1963. Plaintiff is 
bound by the invoice dated September 8, 1964, the Complaint 
and its Pre-Trial Statement. 


B. Brookville Road, C&P Telephone Building (Counts 4, 5 and 6 of the 
Complaint). aa 
1. Defendant asserts that this claim is predicatedicponl material eae 
and services furnished pursuant to the contract dated October 6, 1964, 
(Ex. B). Said document was a “lump sum contract” calling for a total 
price of $19,301.00, which was duly paid by defendant. Plaintiff is 
* seeking to recover monies for alleged extras, which alleged extras were 
not approved by defendant. Paragraph 11 of said contract expressly 
requires that all extras be authorized in writing after an estimated 
‘Price for such extras is submitted in writing and a maximum price 
therefor is agreed to by the subcontractor (plaintiff). There being no 
compliance with said paragraph 11, plaintiff may not recover under 
this claim. 
2. Defendant denies that plaintiff performed any extra work 
: under this contract and states that any material and services which 
" might ordinarily be considered extras were caused by plaintiff's breach . 
of the contract in failing to waar Giligentiy: ane 


3. Defendant demands strict proof that the material and services 


claimed to be extras were preverly allocated as such. 


C. Dart Drug Wharehouse (Counts 7, 8 and 9 of the Complaint). 


1. This claim is based upon alleged extra material and services 
rendered pursuant to the contract dated October §, 1964 (Ex. C). By 
virtue of the Release of Claims executed by plaintiff on June 22, 1965, 
‘plaintiff Accepted $4,013.98 and released all claims pertaining to this 
Job. we 
2. Defendant somone strict proof that the material and services 
/ claimed to be extras were properly allocated as such and were approved 


__ Pursuant, to the contract. 


I. Defendant's Comenieoe 
A. Plaintiff performed certain work at the Rockville Pike Shopping 
Center in a negligent and faulty manner and, despite repeated and timely 
requests by defendent, failed to correct such work. Defendant, therefore, 
_Wwas caused to employ another contractor, Southlawn Paving! Inc., to remove 
old asphalt and compact base and to repave in front of the drive-in window 
at Old Line Bank at said shopping center at a cost of $230.00, for which 
sum defendant is entitled to be reimbursed by plaintiff. 


B. The contract dated October 6, 1964, for material and services at 
the Brookville Road, C&P Telephone Building, stated that “Time is of the 
essence to this contract, and work shall begin immediately.” Plaintiff 
breach this contract by failing to proceed diligently and in unreasonably 
and inexcusably delaying its performance thereof. Said breach resulted in 
"a three months loss of rental to defendant, to wit, November and December, 
1964, and January, 1965. The rental for said building being $4,125.00 per 
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month, defendant is entitled to be reimbursed by plaintiff the sum of 
$12,375. 
Stipulations: 


A. Defendant agrees to plaintiffs requested stipulations excepting 


only that defendand demands strict proof with regard to whether material 


and services should be allocated to basic contracts or to “extras”’. 


B. Defendant requests that the following documents be admitted 


without formal proof: 


= 1. Release of Claims, Rockville Pike Shopping Center. 
2. Release of Claims, Dart Drug Wharehouse and Office. 
3. $230.00 billing from Southlawn Paving, Inc. 
4. Lease for C&P Telephone Building, Brookville Road. 
5. All documents initialed by counsel. 
6. All documents marked and identified by the Pre-Trial 


Examiner. 


Respectfully submitted, 
GROSSBERG, YOCHELSON, BRILL & FOX 


By 
Louis P. Robbins 
Attorneys for Defendant 
1707 H Street, N.W. 
Washington, D.C. 20006 


[Certificate of Service Omitted in Printing] 
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MOTION TO COMPEL THE AUDEEOR TO REOPEN HEARING 


Comes now defendant Russwine Construction com. acting by and 

through counsel, and moves this Court to compel the Auditor to reopen 
the hearing in this action, and as reasons therefor states: 
| 

1. On the 24th day of January, 1968, this Court referred the instant 
action to the Auditor. 

2. Due to the Auditor’s schedule, the matter was not called for hear- 
ing until September 25, 1968, on which date testimony was taken, and sub- 
sequent hearings were held on October 10, October 11, November 12, and 

| 
December 13, 1968. 


3. On December 13, 1968, the hearing was once more adjourned to 


reconvene at a future unspecified date after the first of the year. 


4. On January 13, 1968, the Auditor issued notice that the hearing 
| 


would reconvene on February 4, 1969. 


5. On January 31, 1969, Russell P. Wine, presiiont of defendant and 
the sole witness for defendant, advised counsel that a business emergency 
had arisen and that he was compelled to leave won on that date and re- 
quested counsel to obtain a continuation of the hearing before the Auditor. 
Pursuant thereto, counsel attempted by phone to reach the Auditor and 
plaintiff's attorney. Neither attempt was successful. | 

6. On February 3, 1969, counsel for defendant advised the Auditor 
of Mr. Wine’s required absence from the city and advised him alsa that 
plaintiff objected to any continuance. Counsel for defendant further ad- 
‘vised the Auditor that he would be ae in trial in an appointed criminal 


case in the United States District Court for the District of Columbia and 
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would be unable to attend the hearing. Counsel accordingly requested a 


continuance of three weeks inasmuch as he had been advised that Mr. Wine’s a 


absence would be of that duration. 

7., The Auditor, in view of counsel’s engagement in trial, continued 
the hearing until February 18, 1969, whereupon counsel requested that the 
continuance be for a longer period of time, in view of the uncertainty as 


to the date of Mr. Wine’s return. Such request was denied. 


8., The hearing was reconvened February 18, 1969, at which time 
counsel for defendant again requested a continuance until Mr. Wine’s return, 
3 which request was denied. Defendant being unable to farther proceed, the 
Auditor concluded the hearing and set the date of March 18, 1969, for 


_ _ Plaintiff to submit proposed findings of fact and conclusions of law, and 


March 28, 1969, for the defendant to respond to such proposed findings 
and conclusions. Counsel for defendant requested the Auditor to set a 
date of some sixty to ninety days from February 18, 1969, for the sub- a 
mission of proposed findings and conclusions and further requested that 
upon Mr. Wine’s return, a date during that period be used to take Mr. Wine’s 
further testimony which would conclude the Defendant’s case and which 
testimony was vital; this request was denied. 


9. Mr. Wine returned on February 27, 1969. 


10. In light of the history of this action, one ¢ further continuance to 


enable defendant to properly conclude on its case would not t prejudice 


piaminies and would serve the ends of justice. 


11. Defendant has een required to deposit $1,000.00 for costs with 
the Auditor. 


~All as more faity a forth i in the Memonnien of Points and Authorities 


attached hereto and incorporated herein. 


GROSSBERG, YOCHELSON, BRILL & FOX 


By 
Louis P. Robbins 
Attorney for Defendant 
1707 H Street, N.W. 
Washington, D.C. 20006 
298-7600 | 


[Certificate of: Service Omitted in Printing] 
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION TO COMPEL THE AUDITOR TO REOPEN HEARING 

~ On February 18, 1969, the Auditor concluded the hearing and set the 
date of March 18, 1969, for the plaintiff to submit proposed findings of 
fact and conclusions of law. Said action of the Auditor was strenuously 
objected to by the defendant on the grounds that it had been precluded 
from properly submitting all of its evidence to support its defense to the 
action and counterclaim. Defendant had sought a continuance on the ground 
that its ts sole witness, it its president, was unavoidably out of the country and 
would probably not return for at least another week. (Defendant’s presi- 


_ dent actually returned on February 27, 1969.) 


Defendant fully recognizes that its President left the country on Jan- 
__uary 31, 1969, at which time the hearing was scheduled to reconvene on 
February 4, 1969, and that said President did leave prior to mecertatany 
whether or not a continuance would be granted. Said continuance was in 
fact granted; not on the basis, however, of defendant’s president’s absence 
but due to the fact that defendant’s counsel was engaged in trial. The 
Auditor, upon being advised of counsel’s trial commitment, rescheduled the 
hearing for February 18, 1969, which date was objected to by defendant’s 


counsel on the ground that the date of defendant’s president’s return was 


uncertain. On February 18, 1969, defendant’s counsel again requested: a 


continuance which was denied. Counsel, alternatively, requested that a 
sixty or ninety-day period be set within which all testimony would be pre- 
_ sented, and proposed findings of fact and conclusions of law be submitted. 


This request was also denied. 
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Defendant urges this Court to recognize that one further continuance — 


could not possibly prejudice plaintiff and would serve the ends of justice. 


_ This matter was referred to the Auditor on J anuary 24, 1968, and the first 


hearing was held on September 25, 1968. Subsequent hearings were held 
on Octeber 10, October 11, November 12 and December 13, 1968. At 

the December 13 hearing, the Auditor stated that the partes would be oe 
notified of the next hearing date which would be after January 1, 1969. 


‘By notice dated January 13, 1969, the Auditor advised that the hearing 
date would be February 4, 1969. On February 18, 1969, as aforesaid, the 


Auditor concluded the hearing. 


Defendant recognizes that this matter has to pending before the 


~ Court and the Auditor for an unseemly period of time. The Court’s calen- 


dar and the Auditor’s schedule, however, were the original causes of delay. 
Thereafter, the Auditor’s schedule (including problems relating to the avail- 
ability of the Auditor’s hearing room) and the schedules of counsel for 


both parties caused further delay. 


To preclude defendant at this juncture from fully presenting its case 
would be harsh and arbitrary and defendant Beare requests this Court 


to afford it an opportunity to complete its case. 


” GROSSBERG, YOCHELSON, BRILL & FOX 


I is P. ins 
Louis P. Robbins 
Attorney for Defendant; 
1707 H Street, NW. 
Washington, D.C. 20006 
298-7600 Sn 
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-- OPPOSITION TO HOTION TO CONPsL 
. THE AWMITOR TO =a HEARING 


" Plosntas oy Contes ‘Sand & Gravel. Con, nee, heroby s to eS 


ata opposition to ‘the Hotion £ iled kaxed n wee Rus suds Construction 


COXDs¢ ds fontant,, to ‘eompél the Auditor to reopen a the heaz sin 1g held 
/ z acne 
before hin purstsnt to Order of t 2 Court entered Jam sty 24, 1963, 
- i . > : ag = 2 
t : . a Pa ; : 
reasens thereryor eoyos 


; # 2.. ‘Heors ings in the chove 5 tier os 3% “ = ‘in D Defendont's 
Notion, have “boon unduly protract 2a is the lost hearing Sone wos 
held on Dares 13, 1963. _at thot tine, becaise of the ilinsss of 
Defendant's president ond doferdantte counsel, the heard ng was ; 
“ebbrov:: ated, ond edjou srned to reconyens at the first Q* atloble gate 


therecftor. on Jaxivary 13, 1969, ‘the ned 
Reacting ‘would secorvone on Februsz y 4, 1989, nore - thon! tho. wes oks : 
thereat’ ter Pi eReleF Gen Se 


= ra 


Beni taoes 2, e- ‘Is ouiatt ted nice See centinconce “thereof co 


; on requested long bafaze the date ent Sich Mx. 
should iuve been requested 1 bs < + ht 
ee was conpelled "to leave towa" a en in gefinite 


without tmoulng whet tox OF not Q>propr. Late orrarg enents. coul 
for onotho: eatisfactory heazing esto. : : 


it~ Be It is sisnitted thet the officevit of Rus: soll P. vine 


ennextod to oe iotion, is vholly ond. total ly inade ate to gs aad 
considozat! ton end e ‘Easis fora “reopening of the rater. oR iS 
a5 Allegs 3 ocape esos bustuens rossens 3 S which racuizad kis 


isusdiate Cepaxrturs', vithout be2CciZcation in Gny “Eoeesn of the msrturs 


ef these recsens, the person er persons ho was conpalle d to most or 


the. ectivities which he wos conpelled to undortaxe, the arco or areas 


which he was conpelled to visit out of the eity, of Kashington ond out 


Nee the country, should. not peees < further SoA ond Beene int this 


Se 3 Se fo 


EE, ‘At ini, it is subaitted thot Bir. Wine ‘should be 


compelled ee ‘oath to testify in open Court on “the ke: ais of this 
“Motion, with opportunit ty for erenstexcnine thon, as to the details cf 
"the "eon; pelling business reasons" ond Wrasiness “ensrgeney" hich 


necessitated his absence froa the ity WEREESS 


period of four we ocks.. 


Pte The continuotion granted by the , Budisor on | Fobrucry 3, 


£ a two week per riod until February ae was both reasonable end proper 


under ce the circunstonces. as expressly stated a the letter of 


Pebruazy 5/ 1869 fron dafendent's counsel to the auditor, the Auditor 


was advised ty telephone that re. ‘Vine Bleeds presently out of the 


ss country for a pe artod eee to three weeks ord his date of return is 
-yneertein". a Ne een ee 
. ae ‘Ie is subsitted that | deZendoat's ‘counsel contd have, 
within the tuo week period granted, “comaund cated with his elient ond 
been dle 1 more specifically and concretely to odviss ithe Auditor os to 


ao 
the fects properly grounding rs] request for furt her continuance. 


i 


“It ie mae a sufficient basis eae continuanes that defen- 
| 


- dont's counsel was not advised ond aid ‘not in foct communicate with 


his’ "client regarding 1 the ; reascns ‘fox the ‘elfcnt's obsence froa the. 


country om the gate. oz his ‘enti cipated retum, Such foilure of 


communication on the a. os tho client. £s tantenount toa wilful 


refusal to couply with the reesonshle procedures of hearing befors the 


Auditor. z 


5. This case wos initially filed in October, 1956, and 


efter being called for tricl was referred to the Auditor in January, 


It is subsitted thet Leas ae ‘of ee indo£in- 


’ 


ite Dees con and will seriously prejudice pleintiff's cloin, 


ond skowld not be poraitted. ae oes eee 
It is inconcoiveble thst Mr Vine is tha res porcon 


avollchle with full ana porticulazized Imouledge of tho facts and 
cireanstcaces portinant to: the écfendant's éofense. The record before 


the Ar sdStox is clear that munexous trenc: sctions effecting the reletion- 


ship ‘end ronner of perforcance ¢ of the vork in question took place ; 
between other re sentatives of the & ¢enzont ond plointifé, while 


defendunt's president vas os: gain Mout of the country". “3s “Gefendant , 
does not wich to cold as witnesses other of its "exployses vho kava 
Imow ledge of this case, kt showla be ossun od that the y" world not 

support the alleged dofense. It should furthez bo eenetezes thet the ; 


sole purpess of this tot don and the 8 ize for uxt aor tents tnony is 
. continusd De seact “ton ond delay int he recoluvion of use issues in the 


4 ° 


case. 


“6. * Pursuant to the auditor! a oxdez seks niling ‘tines for 


. * . F > 
ee of pr ropes od findings ond conclusions with 3 (respect to the 


issues bafore kin, plointisé ey. on Yarch be 1989, nonitte 


posed Findings of Foct ond conchus sions of “Law to. the “aues tox and 
--served a cony thozcof on defendant. Further delays ‘and reopening cS 


a eee 
Fast A . ee 


the case ot this tine would, on this taste eons, pre Geateo <0 


‘plaintisé ond add ‘to its cos ste is 


i a eeeeveeseceseee 


“Pez ell the mowesests reasonc, tt is respe ct sful ay subaieted 


co 


thot the Notion to Cox pol ‘the Auditor to “Reopen Bes chould be : 


‘dented, the dofend ant COND Lled forthuith to 


lar ged 


findings ord conclisiens to the auditor, Oz wove | sche: 
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‘gone, end tise Auster permitted to procaca Zn as 


@etornination of the esuse. 


S Reapects 


ile a 
Seysour Pricd 3 
Attornay for | 

~ ot. Suite ee inv 
\ sMechingtsn, D. 
- 347-4511 
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‘ORDEF 


a: Niet creer = 41. motion to compel 
: Upon consideration of the 
tho auditor to reopen hearing ~ Tees ore 
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filed herein, __° Merch 20, 1959 it is this 
day of _Karch , 19. 69 : 


ORDERED that the Sid notion 4. and the 


same hereby is denied. 


I res, 


- 


Boss ROBERT M, STEARIS, Clerk e 


ovens By /s/ Virginia Dyer 
Pei = ~~ peputy Clerk 


be Sous eh OR ary 


= HO 
i 
¢ 
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“Sl REPORT OF THE AUDITOR =| 


{ 


“Go the United States District ee eee Columbia: 


the ‘undersigned Auditor, John Wl. Follin, for report to 


the Court: in the ebove-entitied | proceedings, respectfully states as 


vo 


rn 


ae er ‘This matter is vefore wes Auditor pursuant to the 


-°* 


rder, of Reference dated January oh, 1968, ‘reading as SEES 


2 - *The matter herein Revit been called for trial 

*- Sefore the Court sitting without a jury, and 4% appear- 
ing to the Court that the issues are extremely complex, 
involving numerous matters of accounting, and examination 
of large numbers of delivery tickets and other business. 

- yeeords, and accordingly that the matter can best be © 

. heard initially by the Auditor of this Court to take 
the evidence and hear and report his findings based 
thereon, it is wy the oor wEBE ehth day of saree ve 


mote ct fe Rec AUG ee eT 
"ORDERED, that this. cause be, and the sane is, 
-~ Yeferred to the Auditor of this Court for hearing and 
“~ determination in accordance with Rule 33 on all issues" 
“2 therein." . ~~ sass = = ate eo = = See | : pins ic oe “ aot - > 


ss For the | purpose of executing the Order of Reference, 
the Auditor held meetings with counsel of record on Nay 15; 1968; 
June 18, 1968 and July 195 1968. _ Hearings were scheduled or neara 
on the foiowing dates: _Septenber 26, 1968; October 3, 1968; 


‘October 7, 1968; October 10, 1968; October 11, 1968; October 17, 


34 
1968; Occover 2h, 1968; Hovenber 12, 19685 Kovember 20, 1968; 


Decenber 6, 1968; Decenber 13, 1968; February 4, 1969, and February 
38, 1969. . oc: ee = en ee ere nr 


_ranseripts of the proceedings at the Hedrings defore me 


Auditor and all ‘exhibited are eer filed herewith, 


Be Fron the evidence eaduced at the Hearings, end a 


“review oe, the ‘record end data supplied, the AGT LOL finds as  ERENSE 


fe The ‘action herein’ was ‘connenced on October 28, 1966 -by the 
_ fiuing of a Couplaint (action on Account: Account Stateds Materials 
“and Labor Had and Received) by conte Sond & Gravel aS Ine. Said 
- Gospleint alleges that the Plaintiff rendered to ‘the Defendant, 
- Russwine Constractton ‘com., services of stiect and urd construct- 
“Yon and paving, including supply: of naterials, ‘Jjabdor’ and ‘equipnent 
“ neeaea 3 in connection. therewith, on three separate cofstruction 
fobs 61 ef the Defendent, to wit: ‘ “the Rockvilie Pike shopping Centers. 
“the c & P Telephone Company ‘Building on ‘Brookville Road oad the 

5 Dart Drug Shopping Center on Pennsylvania Drive. me Complaint 
“further elleges that ali services were rendered ee to written 
contracts and that the amount. aue ‘the Plaintiff for services, 

; material and labor on these jobs ere $18, 619. 615 $8, 932. 32 and 


. $379. 735 respectively. Said Complaint asks tor Judgment a ainst 
“the Defendant in aes sum ge $27,982. 65, plus interest end costs. 


| 


5 ae ! 


eee on 1 Novender 29, 1966, an Answer xe. Cospieint 2 and counter. 


crete * 


“tain was, fiiea herein by the Defendant. “the Defendant alleges: 
‘that, ‘the ‘Pleintife hes een paid for ‘the services ‘rendered to the 


‘Defendant ‘under the ‘terms of ‘the Contract and that any “monies the 


‘ 


‘Pleinticr is seeking ts for alleged extras which were not epproved 


ty the Defendant and therefore Pleintite is not entitied to be 
pata, Farther, the: Defendant alleges that fon2’ payment hes been 
‘ mde to the paerive ee for ant services as evidenced by the "Release 
2 0f cleins® executed by the Pleintif?, By way of Gounterelain, the 
“Perendent denands of ‘the Plaintife the ‘anount of 412, 605. 00, plus 
“S4nterest ai arid costs. ‘Said Counter-Clain is based on’ the Plaintiff's 


- alleged failure to perfor, the services ‘athagentty thereby ee ; 


, 


: “the Defendant a oss of rents. in the C & P Telephone Company 
‘puilaing at Brookville Road for the months of ovenber i964; 


“{Decenber 196% end January 1965, ‘the rental for said butlaing deing 


“Tia 


boos 125. 00 per month, ‘and $230.0 ‘00 for esphalt repair. = 
‘ aay ANT He: “al am Se, wis at 


7 


eS After further proceedings herein, | the natter was 


 geferred to the Auditor of this court by order of Court dated 


se 


3 veneer on, 1968, seid, order being set forth fn Paragraph i | hereof. 


cans = As shown ty the pleadings, Plaintiff's clain is 


‘based gn services, lebor and ‘material supplied to the Defendant 


os en three separate fobs oe sata clain is couputed & as s foliows: 


A. Rockville Pike 


" Shopping Center: 


(1) -Zump-sum paving 
_eontract dated 
pOctober r 17 sees 
Greait for non- ' 
- paving of Shell . 
- Service Station 22 ee 
-. per Agreement 
pg betmeen: parties | & 35765. oor 
qotal payments made’. whe v 
by Defendant 2,000. 00 exes 30 


‘Balance anak on . Lump= é 
"sum SOBRE Ripe te ce 
e. ‘Extra atonal and’ 
truck hire per 
-contract dated : 
_ December 551963 $22, 035. 51 


“Payments thereon i 0. 00 be 


es £aaance due cS 
: 3) Extra Aorist 
-iw o> rental per she 
2a contract dated ‘ 
oh December 541963 - $ y 869. ho vas 
* Paynents thereon are 0. 00 


“Balance due ee 


motel eae clained 
“7, due and owing on ie 
= Rockville Pike , 
Shopping Center ae 
Job as 


: Bo c &P Telephone oe 
.. +. Company Building, 
" Brookville pac 


@ “Lamp sw Contract ae : 
Sie dated October ion 
2964 - 


“Paid by Defendant 


_ Balance due on We 
. sum contract 
-(2) Extra stone and 
., truck hire 4 1,238, 3h 


“Payments thereon eis 0. 00" 


‘Balance due 


@) ‘Extra Antinnrat - 
. rental for 
* excavation and a 
placing of stone a, TAT. oT. 


Payments thereon, ieee 08 00 es 


af Balance ‘aue 


_ 


ce Dart Dros een 
:-extra work, asphait 
. repeir and patching $379. 3. 


- Payments ‘thereon : "0.00 ee a SESae Enno a es eS 

a ee ee ee Se 

_ Balance ane tien As 2S goa, SS 372.73 “ 

| “qotal amount claimed due and yo. pe | a ee” 
mes ae pounsy on all three. ensoes CE eee wo Pie $22,982.65 


bar a zee 
my 23) on Le 


rae The ‘Defendant contends that ‘the contract executed 


" Deceaber 5. 1963, was & Change order to the origins! Cont ract dated 


“October 1, 3963, end that by virtue of a —- Of Claims execu- 
- ted by Plaintife on 1 August 27, 1964, “Plaintitt accepted $26, 000. 00 
i and Feleased all claims pertaining to. this dob. efenaent further 
* contends that it the document dated Deceaber 55 1963, is determined 
sto be a separate end aistinet contract, that $7,604. 00 (the total a 


~" gum of Plaintiff's extras on | the Rockville pike 0b), of Plaintiff's 


8 


eleins must be allocated ZB the contract dated october 2, 2963,. 
and be aisnissed as being subject to Release of Claim, 


Payee oe Be Wath respect to the ¢ & P ‘Telephone Building, ; 


| the Brookville Road Jo, Defendant contends that the "Eaap Sua 

Contract” called for a total price of $19,802, 00, vhich was auly 
geste to the Plaintiff end that the amounts for alleged ere were 
not approved by the Defendant. Therefore, the Plaintiff is not 7 

entitled to recover, under ‘this elain, Defendant further contends - ; 


ae “that any. extra tone performed under this contract was caused by 


the. Plaintift's breach of contract in failing to perfora dtrigentiy. 
ae Concerning the ‘Dart Drug Warehouse claim, the 


_ Defendant’ contends nat by resson of & Relea se of Clain exceuted 


by the Plaintift on oe 22, 1965, Piaintire accepted Ms, 013.8 98 Raa 
= and released ‘a cleins porteining to tais ob. . Seer: 
eee — Defendant elieges a counterc clei ae Plein- - 
: tice fa ‘the enount ‘of $12 9605.00, conetatine of $230. 00, which wan = 
“Aneurred because of the neeeseity ¢ or having el remove ole esphalt z 
- end repave in ‘front of 8 drive-in window at ole Line Bonk at the. 


“Rockvitie ‘Pike Shopping center and a elein for ‘threo ronths* rent 
Asif ’. 


sh at “4, 125. 00 per nonth for Plaintiff's faiture to Proceed ainsgentay 


“on the of & P Tenephone Butlding Brookville Road Job. 


— it Fett lets 
eae en eh Satan dit 


: = a oe fs nee z eke STINONY av ae aan 
ies ay Oe For the purpose of teking evidence ‘and proof relative 
<to the SS the Plainticr end ‘Defendant, the Auditor - scheduled 


t. 


“Hearings to. commence on ‘Septexber 25, 1968. | 
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eee A, During the course of ‘the hearings Sy tr. Eeward - 
“Aden ¥illisns, Superintendent of Contee Sand && Greve? Co-, Iinc., 
end ne person who negotiates the: Contract for the Rockville Pike ‘i 
"Joo, ‘testified at Jength and in great detail concerning ‘the cece 
stances eine the services, labor end raterial rendered to : 
“the Defendants, Hr. wil1ions testified he was employed by Contee = 
‘for epproxinately thirteen vearS Mien he left to go into bus Sines 
for hinself for, . pertod of tHo ea and then returned as én 
ee for Contes Sané 2: Gravel Co., Ine, Prior to 1966, he was 


one ‘of the Vice Presidents in ecHETeS of fie1d construction and 


securing of contracts ens mong his duties ne che cked the billings 


of ene work sien sorted from the construction division. i is 


ae : 3B Kr, wilisens testified he negotie ted with Mr. 
S Wine, Prestaent of ‘the Russwine Constructs on Corps. the contract, = 
a gated October =z 1963, and accepted on Novenber 5, 1969, (Plein- 
‘uerte 2 Exhibit #2), “hich calls for the construction of a park king * 


- ered aoe ‘the appurtenances at the Rockviaie Pike Shoppins Cee a 


iofor a UE price of $67,500. 0. es = See ate 
foe : es one of the provisions of the Contract provides: 
that it a omer's © respons sbtlity to perfora an SESS to. 
3 sub-grade to within two-tenths (2/0) of a. foot end to do a1 dren 


- “quired ‘backfilling. Mr. wills ars tesitfied the Contrect was 
: exceuted late in the construction season end that’ when work » was oe 


a commenced, on the gob the weather conditions were extremely tad ‘and 
= 


junstebic aub-grade’ ground ‘conditions had developed. ar. ¥illiens 
stated he net with Mr. Wine, vent over pchcse conditions, and that 
st 1 was decided thet these bad areas were to be cut out, material 
renoved and 2 ary bank’ run ‘gravel aterial put in the bed areas in 
pane that the parking 1ot could be paved met asphalt. Mr. 
Willisns explained that when the grou : is eee wet it be~ 
‘cones unstable and asphslt, when put upon such ground, would tend 
to break-in under the wheel toad when the esphelt hardens; that 
‘tn. order for ‘exphalt to be tata ettestively, soll ant be. stable _ 
end well packets ‘During his testin Bony, yr, wiuitens exploined . 
_ that in the performance of their duties, ‘they proceeded to coma 
plete the conerete curbing end ‘gutter to the perimeter of the 


parking 1ot and the driveway aprons on the Rockvitie Pike Shopping 


. center rea and then. proceeded ‘to fine grade end pave the y parking 


area, which was approximately three acres. ‘ 
e eS j Dd. ‘Due to the unstable aan lecnanenons thet 
existed, Mr. Williams stated he hela meetings with Hr. Wine and 
“advised Mr. ‘Wine that the only way ‘the unstable areas could De 
* peepitized vould be to cut out: ‘and renove certain portions of ‘the 
"parking : area and put new material in; that because there was a 
: considerable volume of material Anvolved, the only way ‘this work 
~ could be handled would be on a tine and material basis whereby 
the equipment would be ‘paid for by the en and the materials 


‘brought ue to replace nee unstable Sea material werest be pata 


" 


Si 


for by the ton, . AS a / result of these neetings with Mee Wine a 


Aareenent dated Decenber 5, 1963, was ; signed under ‘the terns of 
“which crusher stone was to be furnished at $2. ho, per coal and 
trucks and equipnent ¢ are to pe furnished at certain hourly’ rates. 
‘(ee Plaintiff's Bctbit #2). eae eae 
= oe Mr. ‘Willians explained, in a detetl, t how! the 3 
> 
‘pining (job tickets and invoices) procedures were handled with 


axeerece to the furnish ng ‘of material, labor and equipaent under 


both contracts. 


ee Fe on "Beptenber 8, “igo, a final ben, in the anount 


of $7560. 10, representing, the balance ‘due on ‘the Rockivilie Pike 


Shopping Genter, was submitted to the Defendant. _(Pissntsee's 


. Exhibit ¢ #3) 


on “Flaintire's Exhibits Nos. he 58 and 6 are billings 
e ~ 
, pertatnine £6 the original Cor eee és weil. as extra work a 


"equipment rental and ur. Willians ‘explained how the ‘foo tickets ; 


5 were maintained to “support the preperation of these = Plein- 


taseie Exhibit ¥r, an office work sheet with four ee 


“Wiliams, consists of ¢ a | SrOUD ) of tekets and atetenents for truck 


rt tes . 


vBtre and rusher ‘stone for delivery to the Rockville Pike snopping 


ws: = 


Center, together with invoices in the. form of billings, setting | 
: if 
| 7 


/ 


‘forth the COS oi price of material, quantity end the doliar. anount. 
These tnvoices define where the material was delivered and ichowe is 
the ticket E nuabers for the jobs. : a af Seige Ese & 
ek at oe ak Mr. Wittiens testified ‘that as the Job progressed 
the paynents ce by ¢ the Defendant for the work conpleted became delin- 
quent and that finally an “Agreenent vas reached whereby a date ; 
ee set at which time Mr, Wiiitans was. to neet at = Winets office 
to pick up a check for part of ce the work completed, During. the 
nceting: in = Wine's office, Mr. i1221ans states thet Mr. Wine 
eitosees him he had some @ nioney he o¢ could give him toward the i 
“expenses of the Job, but that first he would need to have a paper > 
signed in order that he coula get ‘Some money ‘for the work he: had . 
performed. Rot knowing the exact amount cae on ‘the. Job decause ‘ 
the final vinings had not Ecos ‘out, oe Williens states Mr, Wine 
and he discussed ‘the enount of money can and finally ur, wine < 
advised hin he could give a check ‘of $26, 000.00, ond’ that it was ; 
understood during this meeting that this $26, 000. 00 check was. not 
& “tina Figure for e11 services performed « on ‘the project. “Based 
on thts discussion and the receipt of the “$26, 000. 00 and with the 


understanding that adéitional money would be. forthcoming, Mr. 


Wiltiens testifies he signed the Release ‘of Clein dated eo er, 


1964, “@etendant's Exhibit #3) The evidence shows that /this: 
check tn the enous of $26, 000. 00, was credited to _Defendant's 


account on. October 6, 2964, (Plaintare's Exhibit #0) 
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ae ‘ is. Pollowing the. completion of the Rockville Pike 


$00, Mee winiiens testified the contee Send & Sravel oe was re~ 


quested to give quotes on to other projects, one on Brookville 
Road near Silver spring in Nontgonery county ( e te ? ‘perephone 


Company Buiiéing) ania the other ones a Dart Drag Store Werehouse 


2 


‘nt the, Tanhan area. After discussions with ur. Vine, ‘the Plains 


in 
tire and Defendant entered tnto to contracts, each contract 


"pertaining to a specific area, et the Brookville Road project. 


ae Oe 


as contracts are gated Gctover 6, 1968, one is in the anount 
of $19,801. 00 and the ‘other is in the enount of a 699. 00, a total 


of $24, 500. 00. (eintisr's Exhibits Woes. 32-8, 12-8 and 23), ES 
‘Williams testified wees at the time the work 1 was perforued, purstiant 
“to these two contracts, unstable > subgrade conditt ons were found 


4 > 


“ana that, certain grading ¥ work over and above the contract had to 
be done and crusher stone pat in in order to. stabilize the sub- ise 
grade. The extra ex pense imeurred by these conditions for extra 
‘stone and truck hire and equipaent rental totaled 88, 892. 31, an a 
“af which expenses were 2 explained, in ‘aetail, “by Mr. Williens and a‘ 
_properly supported by invoices and tickets. mle testisony. shows ee 
tat the warehouse job for o, 699. 095 plus extras in the anount 33 
f $3h0. 00; $121.50. and $9. 57 cost the Defendant a total of = 


s5,i10. or. (Pleintitt!s Exhibits Hos. 17 end 38) ae 


“hs” Rayment for this “Job is not in dispute. 


em 


x. ee the discussion related to execution of 


the ‘contracts for the Brookville Road Project, Mr. a 


states he and und Wine, President of the Defendant Conpany, 


“discussed the oustanding indedtedhess on the Rocivaerre Pike project 


and ire Wine aecared ao that he mows settle these accounts. 


= ee According to ure wiliiens, ees started on the 


“Brookville Road Project | the latter pert oS Novenber. ‘He states 
“the ground 1 was not cut to sub-grade and that he haa ‘requested 


“Defendant's employees | ‘to go this So Bees he could get to work, 


fsaye 


‘thet ime the ground was veut Ko grade as ‘the material renoved SO. 


are 
amthie 


“that Plaintitr could commence work on the. project, bad weather 


‘ eonéi tions set in. | ; ars SS 2 cle 


oe My ‘Daring the ‘discussions with the Defendant con- 
“cerning the Brookville Road Contract, Mr. Willians states he and 
Defendant also discussed al ‘negotiated another Contract Bee pav- 


"ing and curbing ata art Drug office end warehouse a Ardwick- 


“Ardmore Industriel Park for : a total L Pree of $9,690. Oe (ieintitt's 


“Exhibit #20) 


ae no %. ‘Te work under thts Contract was completed end 


Plaintiffs were fully paid. However, there was a “aebt incurted 


by Defendants ‘for asphalt repairs in ‘the anount of $379. 735 which, 


° 


“work was | performed on CS 25, 1965 end | was not work which Plaintiff's = 


Vee Me 
vetny® 


swere ‘obliged to » perfora under the teras of the above-mentioned a 


“e. 


Biers sete 


“contract, 


ee on cross- exanination, are » walaiens ‘testifies 
. “that ae aid Boe receive. a written order a an officer of the 
SAT i dee ie 
Defendant's Corporation for Rue asphalt repair as provided by 


Seen 11 of oe Contract. He stat ved ‘that 7 Mr. Parkes, an 


2 “employee of the Defendent corporation, requested se to do whe 


asphalt repairs, which were necessary Necsase of a utility cut, 
; and BEES he’ therefore. performed vES ee AD work under the 


basic contract had been completed, payment sade and a Release coz 


, game hea been executed three days Prto to the performance of the 


asphalt repair work. Se PR tage ae ees 
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eae “During the Hearings before the Anditor,, ur. Leo 


“Herbert Hasibeck, an enployee of Contée Send & Gravel ‘Companys, 

who ts. employed in a OY y capacity in charge of negotiating 
4 contracts and sonetines in supervising the work, testified he had 
“been sapioyed in such Sane for various ‘congentes. since 19h6, 

“ana was SSS faniliar wach the ‘operations and practices in negotie~ 
ting contfacts. Mr. Haslbeck testified he studied the plans for. 
the Brookville Road jod (maintire's Binibit #2) and made a taxe- 


off fron this Plan +5 find out cae quentity, of work involved that 


he prepared the quotations for Mr. Williams’ signature ‘on this, 
particuler ‘Job. Concerning the Brookville a. project, ‘he’ testi- 


tied that he had discussions with officers of the Defendant Corpo- 


—— 
‘fatton, which resulted in Mr. Barkley advising him that additional 


stone Cee needed and it should be handled in the same manner as 


mem: Q ay Sa 
| 


/ 


oe 


the Fockville Pike Job. pares Ete course of the Project, he: 


_testitied ae inspected the site and the Renee of Sts work on 


“nunérous Bese, 


a Concerning the Dart Drug project, . Haslbeck 


mee. : 5 


‘testiries he received @ telephone call from Mr, Mine, who in- 
tormea hin that this pnogect could not be completed Docseae of 


some ‘asphalt Soe that had to ‘be nade. He requested ‘the 


Plaintirr to look at the ecessary repair work to be done as 


“guiekly és possible because it was’ holding up the final staees of 
» the Job, eee oe this repair work would Bes sume a bit of 


as ~~ ; 


“ difterence 1 to ha, money Mise. 
a ah heen in ee a ? on 


on support of Plaintice's case, or. Charles Haugh, Vice 


” President of Contes Sand z Graver ©o., Ine. testiriea during the, . 


< "ete 
be acl in gt a 


» Hearings, Tt was ; his testimony that he has the responsibiiity for 


. the organization en adnini stration an billings and recordings, 


z ‘He explained, in detail, _the procedures which are generally 


~ followed in recording the work done in Sending out the bintings 


in’ the operation of the Conte, Sand & Gravel Con, anc = 


= a Mr, ‘Wine testified that pursuant to the terns 


‘Of ‘the Contreet, ak was ‘Defendant ts _Tegponsibiiity to sub-grade 


i 


the project to within ‘to-tenths of. a foot and. to. do all required 


_Dacketiing, He stated this was done  epproxinetety one > year prior 


Stones inns 


to the ‘Stening of the contract. 
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he 


Be Concerning the #25, 000. £00, check, ie. ‘Wine testi- 


“fied ur, ‘Williens Seve him the contee firm vented +0 be paid in 
full, since they had completed the Rockville Pike project; that s 
ee a tine he could neet re Williems in his office nou the pur- : 
pose. of picking up the palence due and to ‘sign a ‘Release of Clain. 
Se ur. Williams arrived, “they. discussed the outstanding g balance 

wanad after Mr. Williens called his office, ‘regarding the full 5) 


enount due on the Foon at is Mr. ‘wine's testimony it was under- 


stood ‘by both parties that ee Poeene of $26, 000. OO wes for all 


~ : 


‘services due and owing on the Rockvill e Pike Job. 
aoe During the presentation of Defendant 1s case, Mr. Wine, 


_ President of Russwine construction cone failed ‘to Sao at 


8 scheduled Hearing before” the Auaitor to continue his testinony 
“and therefore, 1 he was not ¢ eross- “examined. pier cee 


ees » 
- 


There being no further witnesses ‘to testify on behalf of the. 


“Defendant, the Auditor concrused ‘the Hearings. Defendant filed a , 
"Motion to coupes oS Auditor to HES wes Hearing. Said Motion | 


wi * was “Gentea by order of Court dated March 21, 2969. 


= = = PHONES 


- 

Mp et git 
it 
7 


8, From the testinony and evidence adduced at ‘the 


Hearings, the Meetings 3 held with Counsel, review of pues ESS and 


48 
cole Pleintif®, “Contec Send & Gravel Co., Inc., is a corpora- 
| tion engaged in rendering services of road end parking ‘lot paving, 
“construction of concrete curbs and gutters, producing and supplying 
“asphalt, gravel, erushed stone, ae other materials for use in | 
“connection with such work performed by itself and by others; and . 
using and supplying, in connection with its own work and that Or | 
‘others, trucks, eee and excavating equipment, and labor and 
supervision for end in connection with performance of its services, 


and supply and sale of its naterials. i cs SE se 


See =. In the ‘regular course ‘of its business, Peintite, at ‘the ° 


request of Defendant, Russwine Construction Corp.; entercé into te 
various urttten agreenents eS perfora paving ‘and construction of 


eur and gutter for defendant, as follows?) ee 
2 Her * (a) Letter Agreetient“é dated October 17, 1963, and 

. accepted by Defendant on November 15, 1963, for paving and con- 
erete work et Rockville Pike Shopping Center in the. sun of 
$67,500. 00. (Plaintiff's Exhibit #1, Tr. I-15, II-42) 


es ~- (b) Agreement dated December 5, 1963, for supply by 
piaintire of stone, labor, and truck and equipment services in 
connection with using same at the Pike job, with unit prices for 

«Such materials, lebor and services. teen Saris SERS #25 
~ Tre epee . Fae soe 


-y7sineé each of the six transcript volumes herefin’ ‘was individually 
numbered beginning with page numbered "1", rather than consecu- 
. tively. for the Hearing, transcript references will be designated 
by Roman numbers I through VI, plus the page number, in the 
designated volume. The volumes will be designated chrotologi- . 
cally, as follows: I, September 25, 1968; II, October 0, 1968; 
. III, October 12, 1968; IV, Novenber 12, 19685 aA Decent jer 2 
3968; VI, February 18, 1969. Ee eee F 


Me 
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5 fic SS Ti Gea ‘ Sea Nee at = . 

3.7 -” (ce) soeooncne dated October ee ASO. for ae ae 
Reorcrete work for C & P Telephone Co. Building on Brookville Road, 

“$n the sum of $19,801. 00. SS Exhibit. wien, 12B; wee i- 


wos (a) Baten dated october & 1964, for paving and ; 

concrete work for warehouse building on Brookville Road, in the 

sum of ee 699. 00. (Plaintiff's Exhibit #13; Tr, I-73). a 
(e) meveonent dated October 6, 1964, for ners and 

: conerete work for Dart Drug Warehouse at Arduick-Ardmore Industrial 

Park, (Plaintiff's Exhibst ee Tr. eee in the BEERS OLe i, 


eee ies eee ee ee 


-- wee 
es sien atin, = 


oe Cc. Plaintart rendered all ‘the services andl ‘fully performed 
“ell the requirenents ‘agreed to ‘be performed by. it pundes: each of 
the written agreements eronezeud described other than a Shell 


Servsces Station site at the Pike Job, which was “excluded by 


* agreement ‘at an agreed credit « attovence. (pisintten's 2 Exhibit #33 


Sor 153,54). 


“. 


Sea ‘the Auditor ‘finds that under the terms of ‘the uritten 


. agreement dated Decenber S) 1963, aeseribed ‘in Finding of Fact 
181 B (b), plaintiff? furnished labor and ‘equipnent to cut ‘out and 


_renove quantities of unstable ‘soil. ‘tron the areas to be paved on i 
: ya Se fie 
ee Pike job, “and supplied crushed stone and spread and compacted. 


: the same, in order to creat te a “base satisfactory for the ‘paving 


ieoeres by the basic paving contract.” (Pieintige*s ‘Exhibit A, 2, 


- 


3 and 83 Bors 1-25-32, 11-35, 36, 43, qi1-4- -6). ‘Pursuant doth to 


“the basic agreenent covering the Pike paving fob (Plaintiffs 


vee 


; ‘Exhibit #1), and to general trade practice (te, 11I-26-37, /55~ 37) 


at was “defendant's responsibinity to provide a conpactive and- 


50 
and stable base for the paving required of Plaintit?; and coe 
- basic paving agreenent aia not. include correction of unstable soil 


“eonditions as SERENE: of Plaintiff's sesponsibilities. (a. i. 
ae Defendant cocslaks to Plaintise for the eee onnoe work x) 
“at the Pike Job the Pacers $62, 000. 00 (Piaintifr's Exhibit #3), 
- leaving en unpaid balance under the origina lump sun contract ie 
| (Plaintise's Exhibit #1), arter allowance of the arches Greait a 

: for the omitt ed Shell ‘Service St tation ‘site work ue the amount of es: 
| $3,765. 30,(rieintieers Exhibit t #3, 9 or: 353) ‘in the amount of a 


S * $2,734. 7. 


gee For . the stone " supplied and placed : et the 1e Pike Jc Job, ae 
Pleintire, plus truck and equipment hire for cutting out and Bike 
hauling away the BETAS =>, and ‘for spreading end Someta 
the von Plaintifr billed Defendant the sum Se $11, 015. 51 (Plein- 
' tiff's Exhibit #8), and phe additional Sums, including extra _ ; 


i ‘asphalt patching, in ‘the anount of $, 869. ho (Plaintiff's ‘Exhibit | 


#3, 4, 5 and 6) or a total Of ee e which sum 1 has. not been - 


ies 


> Lan Yy Defendant. 


. 


zs G. ‘The 2 lump ‘sum contracts (Pratneser's Exhibit a, 128 and . 
33)" ‘for paving and conereté work for the C&P Telephone Company | 
. Building and warehouse building on Brookville Road were fully 


“completed by Pleintife and pata for in full eee Defendant. (Plain- 


“tiffs Exhibits, LY, 17, 185 1-81-88). 


— _5 1 - 


_ zs ra aca eeekine Dee Syntes “sie wee Te A 


ze = ‘the Auditor finds ‘thet Praintiff furnished lebor end 


equtpaent to cut ue and remove auantities of unsteble =o fron 


the areas ‘to be paved in connection with the c é P Teléphone 
“building (Brookville Road) Job, and supplied crushed stone onal 


: ispreac eng compacted seme, ‘in order to create a isase satisfactory _ 
"for the paving covezed by the vaste paving contract See none 


“of which was. covered by. or “required under the basic written agree- 


ment ‘therefor. (Pleintisr's Exhibit £1, 224, 328, 1a, ha, 165 


+r. I-75, 79-80, 855, ‘11-6, 721, nI-77, 98, 302, ih, 125 and 227). 


Pursuant to the basic égréenent covering the Cc te P Peep | 


| eorporated into said ‘agreenent (Piaintsse'e Exhibit oa), Renakeon e 

“general trade practice (tr. III-26, 375 55-57, 120, 121), it was 2s 

“Defendant's responsibility to provide a compactive and stable. re 

“pases for the paving required: of Plaintiff; end ‘Defendant's Vice- 

President and Job superintendent directed that ‘Plaintite perform fe 
ae necessary extra work (re. ‘TII-75-78, aa, 125, 132), since 

. the basic ‘agreenent aid not nelude such work. (Maintier's 


“Benibite #n, 124, 123; tr. HIT, eo s-101, as, Ezs 


° 
ad 


3 For the store ‘supped’ and placed » at Brookville Road for Re 
_ the ¢c &P Telephone paiiding dod (rr. 1-79-80, 85), plus trucks 
: and See hire MCE cutting out and hauling away the unstable. 


‘soit, and ‘for spreading and compacting the stone, Plaintire = 
-? - 


* pidiead Defendant the sum of C $7,234. 34 (Piaintire's Exhibit, £6), 


_52 


and additional sums in the enount, of $21, THT. :97 (Piaintiet's 


‘Bxhibits fit, 15) or a toter of $8, 982. 31, which sum has not been 


Z . wo : 2 


te Mi ea ne 


pela by Defendant. 


: oe After -coupletion in’ full soe the paving and ‘concrete 
‘work £ for the Dart Drug Warehouse (Plaintitr's Exhibits #20, 21; 
“ire AI-9, 20, ss 20, 23, 2h, 11-6, aE Plaintife, at the special 
= ‘Anstance and request of eS sneD ene a cut in the asphalt. = 
“pavsng w pee had been nade by S utility, company, which pete 
: work was whotty outside the Scope of ce contract work ase 23 and 5 


“ paaiea Defendant for such work in the anount of $379. 73 (Paintire's 


Exhibit #21), which amount has Rot been Baie by I Defendant. 


ie 
; mer ep) 


Boas ‘Detendent, pirsuent to and in accortnce with the ae Se 
established bookkeeping and’ balling Procedure roriovied by Pisintite, 
eae sent and received, while ‘the work described above at the | ; 
_ various SS pursiznt to the agreenents set forth in Finding of 
“wact No, B, was proceeding, ‘aasty invoices with supporting delivery 
‘thekets, to explain and support each delivery of stone ‘for use at 
the Pike and C&P Telephone ‘building Joba, as ‘extras. over the oe: 
basic lump « sum contracts therefor, together with monthly statements 
‘yécapitulating the suns “gue therefor, and nade’ no objection thereto 
‘anti long after the final bilis were ‘rendered and. work! ‘coupleted. 
(eeintire's Exhibits #8, 16; Tr. ee 40, eps 30752, 1-25, 32, 
WAS, eee 16-28, , 22-23). Z : ne 


holes 
nae ST ae 


ae The ‘Auditor finds thet on or about august 27, 1963, Plain- 
itt received a post-dated cheek in tne anount’ of $26, 000, 00 and 
exécited | a ‘Release of Cleins "purporting to’ secent ‘gaia 1 payment as 
a ‘full, and final ‘peynent of all obligations due | and sums ‘owed with 
respect to the Pike’ job (Détendentis Exhibits #2, ae: ‘Said “release 
was executed and payment accepted “with the express condition, 


agreenent, and understanding that it was not tn) fact full payment 


of the anount due but. only, & part "payment on acdount thereof, with 


the final sum aue therefor to: ‘be determined end: adjusted there- s 
latter, and that the Renee so executed Was needed by Se 

and siven by Pleintift for Ree sore purpose of enabling Defendant 
to secure joan draws egeinst the work being done il eo a 1-5T- 


595 90-93} 11-50, 51). 


: ns there is” no ‘testimony oF evidence ‘to > support Defendant's 


i Ca wot 


Counterclain that the Defendant suffered a Joss of rent for the he 


¢ & P Telephone Butiding in the’ ancunt of 12, 375.00 because of 
Plaintiff's negligent and faulty workmanship. Further, there is 3 


no testimony or evidence ‘to: support Defendant's slain of $230. 00 : 


err } 5 ve. 


“due to! the Plaintirt's heghigence or faulty worknanship on the 


“Rockvitie Pike Shopping Center Job. — 


" goxowusToxs oainim 1 = Bee 


Bae Ay My The rendering of piniings to Defendant by 


Pleintitt's contract Division end wsteriels Division in accordance 


e aoe 

vith Plaintiff's regular business practices, on a used basis with 
‘montiidy recepitulations for ‘delivery of neterials, and as incurred 
‘for track and equipment hire over beeec, contract obligations, to- 
“gether with eanp sum contract billings based on “estinated per- se 
“centages of the vaste contract work, constituted accounts stated 5 


for which Defendants, having rendered no objection thereto, is 
“liable, upon BCC only that the services rendered or naterials 
furnished as reflected therein. There is in the record enple 


Proof, without contradiction; eae all the services allegedly 


" rendered, and material supplied, to Defendant by Plaintiff were 


in fact 50 penance and supplied; and ‘that ‘the allocation ‘of such 


services and mater Se as | charges ‘against the basic lump-sum 


“contracts between Pleintite and Defendant, and as | extra charges 


nen 


outside ‘said dump-sua contracts, was in strict accord with Plain- 


«tse 


, 

8 2 * : 

. ve ee eer 
ate . fine 


a aaa ee 


tiftts established posinese, practices and ‘reflected proper ello- 


“ao on, 


_eations bettveen said “tump-sun contracts charges, and extra charges | ; 


. outside the scope thereot. 


7 oe 3 The S Auditor © concludes "that t ‘the Decenber 5, "1963 ‘ 
Menorandum, ( (Plasmtise’s Euibit #2), was ‘not a » change-order — 
“authorizing ext work necessary for the performance end ‘compet 
fon of the vork to be perforned ander the “Agreenient dated October é 
2, 3963, but rather ‘at was a8 separate Gontract, ‘The Release of ; 
Clains (Werendant's Exhibit #3) given by Plaintice in connection : 


“with the Rockville Pike Job was legaiay. ines efective to bar ‘elains 


for cea ‘reasons: 


a ey “Te ‘Release was given end accepted on the ; 


express condition, agreenent ‘and whderstanding Anat, “novel thstend- 
ang its denguace Ane overt meaning, it was to be used solely ; as 
the means of enabling Defendant to receive disbursenent of Joen i 
“ras for said Job, and wees the final accounting of suns due oa 
“fron Defendant to Plaintife would be ade thereatters the Auditor 
concludes that this is further supported by the fact that the = 
Defendant ze ‘the Plaintifr a ‘post-dated check snatceting that 
there was insufficient funds available at the time ‘the check was 


dram to cover the enount | of the check, $26, 000.005 ana an : 


Sa 2) Where an obligation due from a “aevtor 

is ‘in a liquidated sum, or Soe simpte arithmetic computation can 
readily be ascertained to ‘be a sum certain, a purported Release or 
Waiver of a po of said ‘Sum, whether ‘simultaneously with part 
-paynent on "account or otheruise, is without cons terete end has ‘ 


Ro egal or binding effect to bar full right of recovery or SRS, oie 


Fe 2 
fo balance due, _Anérews Ve ‘Haller Wall Paper Con, 32 oe D, c. 


392, 395 (1909); nsberry. ve Harrah, 65 ADD. D. c. 80, 81, 80 Fea. 


(24) 38, (2935) bby Ve trako Builders. ne., 100 v. s. App. D. Ce 


“6, fa 25: Fed. ea) 252 as51)- 4 as oo = 


ee ce. “the “Auditor “concludes the proviston in ‘the 


“written eae for the Cc t P Telephone company Building sob. < 


— 
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(rlaintize's Exhibits #128, ‘12B), that no extra work could be 
undertaken or charged for unless required in writing signed by « en 


officer of Defendant corporation, was ‘waived by the express airect- 


ions to proceed with necessary work given by an officer oe 
Defendant (fr. III-15- 78) 5 aoe such airections being in effect an 


oral anendzent to or modification ‘of ‘the written agreenents (cf. 


Chesapeake & Onio Cenal Co. ve Rey, 101 v. Ss. 522, 25 L.Ed. 792 
(2879), Defendant is bound thereby, having accepted without obgect- 


fon. and with, ao notice that the work was being! done and charges 


a 


‘therefor being regularly billed, the benefits of the extra work 


thus rendered at “tts: request. ariner, the evidence shows that 


: | - 
on | occasions “the Defendent Corporation paid for extras in ‘the 


performance of this Job without the written authorization by a 


. 


the Defendant Corporation. . 


he se ee al ine hm x ve 
. Sat mes -¢ 


: De ‘Te auditor goncludes that the asphalt repeving 
“gone on the Dart Drug Warehouse job in the ‘enount ‘of $379. 73. was 
“done by the Pleintite after. the Plaintife haa completed all the 


‘worl done under his contract and after the parties, hed executed 
“Release of Cains for said Contract Jobs — gee fs 


= heen 
ee 


Reece 2% @) Tae Auditor concludes that the Pletntife is : 
ventitiea to Jadgnent for the sun mn of $2,734, 705, the unpaid balance 
due under the basic ‘lump- -sum “contract for the Rockvii1e Pike Jobs 


ot 


the sums of $11, 015. 51 end 8, 869. 4 gue for furnishing stone, 
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"ebor and truck ond ‘equipment hire for the Rockvi1te Pike job, 


i the tote sum of $8, 962. 31 aue from the Brookville Road, C& Pp 
: Telephone Coapeny 0b, for ‘the oxtre stone Sere truck hire ‘and = 
: “extra equipment rental; “$379. 73 xe for r espheit oped and Sane 


; Ang @ et thé Dart , Drug Warehouse fob, or a total of 1,8 o8t. 655 ee 


=) ‘The Auditor ‘further eoncindes that ‘the Defend-_ 


- 


ant b has ‘failed to prove or substantiate any pert of ‘Sts Counter- 


ae elein.” ieee 


“720. “Accordingly, ‘the ‘auditor recommends that, fudguent a 


: be entered in favor of Plaintiff, Contee Send be Gravel Cox, nc» 
esY et 2 : <i? > 2 


“and ageinst the Defendant, Russitine Construct ton Core, | ‘in the rae 


; "anount of 21,561. 65. ee 


: 2; : the Auditor makes a , charée ‘of 42, 000, 00 for ail = e 


‘services cis the Auditor's office in executing and reporting on ; 


we 


the ‘order of Reference, which includes the cost of the transcript 


in the anount of $589. 05 numerous eetings held with counsel, 
| 


holding oe Beene review of ‘the file and testimony end ‘other ae 


- gocunents ‘and exhibits, preparation end statenent of this Report 
pO: the Court The Plaintiff deposited 1, 000. 00 towsrd the cost 


ve 


= ‘of, ‘the Reference and oe, Defendant deposited a “Like sum oe 


_ 41,000. 00», ‘Teaving no betence aue the auditor's “office. 


seas 


12. Copies | of ‘this ‘Report have been moe to Beni 


“persons 3 Listed in Beregreph 2B below. ii = Boe. 


eek 3. “Notices of the ‘filing of this Report have been — 


_furnished ¢ eS cierk of the court for sailing to: 
© Somes S cea , 20. si 

= Suite 716 =e 

so Investment Building eC 
Re oe SE D.C. 209 


a Louis P. Robbins, Esq. 
1707 H Street, N.Y. aha 
acaiea satan D. Ce 20006 eee 


fcspaon Omiited in Printing] 
es OBJECTIONS 70 REPORT OF THE z AUDITOR 


f ! 
! 


Comes now the defendant, Russwine Construction os and makes the 
following objections to the Report of the Auditor filed herein: 

‘Ll The ‘defendant objects to the entire Report for the reason that it 
was precluded fron properly submitting all of its evidence both in support 
of its defense to the action and in support of its counterclain, 

2. Defendant objects to Paragraph SA insofar 2s such reflects that the 
balance due on the usec contract ' for Rockville Pike Shopping Center to be 
$2,734.70, Defendant raintains that such sum should be. 7, 604.10, - The same 
objection is made to Paragraphs 8E and 9(E). 

$. Defendant objects to Paragraph 7 insofar as said Paragraph states 
that Mr, Haslbeck testifed that he had discussions with officers of the 


defendant. The record does not support such characterization of the witness’ 
: . Pp | 


= - 


testimony. 
_ 4.. Defendant objects to Paragraph 8H insofar as it states that 


defendant's Vice-President directed plaintiff to perform extra work at the 

C & P Telephone Co. Building site, The mecard does not support such finding. 
Additionally, defendant further objects to Paragraph 8H with regard to the 
finding that the crushed stone and the Spreading and compacting thereof was 

not required by the written contract for the C&P Telephone Co. Building site, 


Ss. Defendant objects to Paragraph 8I insofar as such Paragraph states 


that the repair work at the Dart Drug Warehouse site was ‘wholly outside the 


scope of the contract work. The record does not SEEEES AEs finding. 


. 6. Defendant objects to Paragraph 8K. insofar as such Paragraph 


states that the defendant made no objection to the billings for the Rockville 


Pike and Cc & P Telephone Building sites until long after | the final bills 


were Pendred and work completed, The record does not support such ae 


: 7. Defendant objects to Paragraph 8L insofar as such Paragraph 
declares the Release of Claims for the Rockville Pike job to be legally 
inoperative. The record does not support such finding. ; 

—- 8. Defendant objects to Paragraph 94 insofar as such Paragraph 
concludes that defendant did not object to the billings and that the extra work 
performed by defendant was outside the lump-sum contracts: The xecord does not 
support such conclusion. ries ek | 

9. Defendant objects to Paragraph’ 9B which contains conclusions of 
law: inapplicable to the facts herein. mee 

10. Defendant objects to Paragraph 9C insofar as the conclusion that 
the contract requirement that extras be authorized in writing was waived by 
defendant. The record does not. support such conclusion. Defendant further 
objects to the finding contained therein that the defendant had on occasions 
paid for extras without written authorization. ee 2: 


n. Defendant objects to a 9E and 10 for the reasons etatode 
in its above noted objéctions. = 


All as more fully set- forth in the eae of Points and huthorities. 
attached hereto and incorporated herein. | a ett a 
. ? - ' ‘a ™ wt ane . n> * aon 


GROSSBERG, YOCHELSON, BRILL & FOX 


ie Core P CiGeun 


is P, Robbins 

Attorneys for Defendant 
1707 “H" Street, N. W. - 
Washington, D. C. . 20006 
298-7600 , - 


\ 
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_ MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
DEFENDANT S OBJECTIONS TO REPORT se AUDITOR. 


1. on February 18, 1969, the Auditor closed the hearing and precluded 


the defendant from presenting its case both as to its defpnce of che action and 
its counterclaim. on said date defendant had requested a Continnence because 
its President, Russell P. Wine, the only person available with full and 
particularized knowledge of the facts and circumstances pertinent to the 
defendant's defense and counterclain, was unavoidably out of the coamezy and 
unable to appear at the ‘hearing scheduled hearing for chee date. The Budi tor 
abused his discretion by finding that such absence was not a proper eroeats 
for a continuance and ordered the hearing closed. Defendant on or about March 
10, 1969 moved this Court to compel the Auditor to reopen| the hearing, which 
motion was summarily denied. Said motion and the supporting memorandum and 
affidavit filed therewith Ere incorporated herein by reference. It is 


Fe ee ! aes 
submitted that in light of the history of this action, one further continuance 


would not have praladices plaintiff nor worked a hardship on the ‘orderly 
operation of the Court. The record herein clearly shows that this was not 

a. case of a hearing being set for a definite date with orderly progress until 
completion, but rather a matter that vended its way, due to the exigencies 
of the Auditor's office, the availability. of a hearing room and the chedule 
of the Auditor and counsel, irregularly for over one year: ‘from the Court's 
Order of Reference. The case was referred to the Auditor on canary 4, 1968 
and was ‘not called for hearing until September 25,1968. Testimony was 

taken on September 25, 19685 October “10, 19683 October n, 1968; November 12, 
1968, and Decenber 13, 1968. On the last mentioned date the hearing was 
adjourned to reconvene on a future SESS cate and on January 13, SES. 


notice was issued that the ‘hearing: would reconvene. on: February 4, 1969, at 
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which time defendant's counsel was engaged in trial, It is noted that the 


defendant's President was out of the country at that time, but a continuance 


was granted solely on the basis of counsel's unavailability. The matter was” 
re-sét Fox February 18, 1969 over over the objection of ‘the defendant because 
of the omer. as to the exact date of its President's return, On 
February 18, 1969, counsel for defendant eens that defendant could not 
proceed due to the unavailability of its President and requested alternatively 
a continuance or a date certain for the submission of proposed findings of 
fact and conclusions of law with the understanding that the testimony of = 
defendant’ s President would be taken prior to said date certain. The Auditor 
denied both requests and concluded the hearing. In light of all of the 
eixcumstances herein, such action was ar sbitrary and denied defendant due 
process of law. < 

“2. In Paragraphs SA, 8E and 9(E) the Auditor has found that the sum 
claimed by plaintiff and due and owing from defendant on the basic contract 
for the Rockville Pike job to be $2,734, 70. this finding is contrary to the 
Complaint, Plaintiff's Pre-trial ‘Statement and to the evidence adduced at the 
hearing. The record clearly reflects that the plaintiff had billed $7,604.10 
as the sum due and owing for such work, e.g. (Tr. I, pp. seg plaintiff's 


Exhibits 3 and 10). 
8. In Paragraph 7P it is stated that Me. | Hastbeck testifed that he 


had discussions with officers of the defendant corporation. Such testimony is 
conjectural at best. The only reference in the record to such conjecture is 
found at a III, p- 76,wherein the witness stated that he believed he was told 
that a Mr. “Weiss was the Vice-President of the defendant. Such statement of 


.belief does, not constitute substantial evidence as is moored for the Auditor's 
characterization of the testimony nor for the finding made in Paragraph 9H 


that the defendant's Vice-President directed the extra-work nor for the con-— 


63 

clusion in Paragraph 9C with regard to the waiver of a contract clause. 

4 Defendant's obsect ton to Paragraph 8H is based on = reasons 
stated for its objections to Paragraph 7P next hereinabove. 

'§, The Auditor has found in Paragraph 8J that plaintitets pining 
of $379. 73 (Plaintiff's Exhibit 21) was for repair work at the Dart Drug 
Warehouse which work was wholly outside the scope of the contract. For such 
finding the Auditor reries on the testimony of Mr. Williams (Tr. II, pp.9, 10, 
19, 20, 23 & 24), but the same transcript pages reflect thet Mr, Williams 
had no personal knowledge of the exact nature of the repair work, The Auditor 
also refers to Tr. III,VI, and VII which only show that the work under the 
contract was completed on February 4, 1965, There is no direct testimony 2s to 


the nature of the repairs and whether or not they were required under the 


. 


contract. bse Pas Seen ahi 
6. The Auditor has found in barter 8k that no ees had been 

made by the defendant to the billings for the Rockville Pike and C & P. 
Telephone pailding jobs until long after the final billings were rendered and 
work completed. At Tr. IV, Pe 26, however Mr. Haugh, a Vice-President of the 
Plaintiff, testified that deferidant's President did not agree with the billings. 

_ 4, The Auditor has found in Bexeerapis 8L that the Release of Claims was 
executed with the express condition that it was not, in fact, full payment. 
It is admitted that such finding is supported. by the testinony of Mr. Williens. 


Such testimony, however, was directly contradicted by the testinony of Mr. 


Wine (Tr. V, pp. 43 - 49). ‘The. testimony of Mr. Wine is supported by the clear 
and unambiguous language contained in the Release of Clains (Plaintiff's 
Exhibit 3), whereas there is nothing to support Mr. Willians* testimony, 
Additionally, even if Mr. Willians* testimony is to be accepted it would only 
show that the plaintiff executed it, pocrine that it would be used to CSE es 


delude or defraud third parties (See Pp. 4 and S, Exhibit *"). pace / 
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8. The defendant's objections to the conclusion contained in Paragraph 
9A that no objection was mde to the billing is based on the same reasons as 


were stated in the objection to Paragraph 8K, in Paragraph 6 hereinabove. 
The objection to the conclusion that the extras were outside the lump-sum 
contracts is erroneous as a matter of law, The Auditor has made the same 
‘conclusion in Paragraph 9B with reference to the Decenber 8," 1966 Memorandum 
(Plaintiff's Exhibit #2), wherein it is stated that said Memorandum was a 
separate contract, and "not a Change-order authorizing extra work necessaxy 
for the performance ‘and completion of the work." Such conclusion is a cirece 
contradiction of the testimony addaced at the hearing which was that the extra 
work performed at both the Rockville Pike and C & P Telephone Building | 
were required for the performance and completion of the ‘ees contract (Tr. I, 
p. 755 I1,p263 II,p. 61; Til, pp. 5 & 6). Additionally, the record reflects 
that plaintiff at all times considered the basic contracts and extras to be 
one job (Tr. IIT, pp. 55, 56, 583 Tr. IV, p. 32). The record clearly shows 
that in each case the extras were required to perform the basic contract work 
and accordingly were within the scope of the basic Snes contract. In one 


case the plaintiff secured a written Change-order (Plaintiff's Exhibit 2) 


although such Change-order was executed by defendant under duress. (Tr. V, 


pp. 8, 34). 
9. Defendant's objection to the conclusions in Paragraph 9B concerning 


the Release of Claims are based on the same reasons as are stated in defendant's 
objects to Paragraph 8L contained in Paragraph 7 hereinabove. ie 

| 10, Defendant's objections to. the conclusion in Paragraph 9C concerning 
the waiver of the-contract provision by an. officer of the defendant are based 
on the same reasons as the defendant's objecfons to Paragraphs 7P and 8H in 
Paragraphs 3 and 4 hereinabove. The defendant further objects to Paragraph 9C 
wherein it is stated that the defendant paid for extras not authorized = 


— 


on other occasions. There is only one reference in the record to such payment 
being | made (Tr. Iil, p. 9) and the record is silent as to the extent of such 


extra work, i ae ms ae cra : 


1. Plaintiff's proposed findings of fact are conclusions of law/ and 


defendant’ s objections to proposed Report of Auditor which were submitted 
| 


to the Auditor prior to the issuance of the Report of the Auditor, are 


attached hereto and incorporated herein as Exhibits "A" and "B" respectively. 


Louis P. Robbins 
Attorneys for Defendant 
1707 "H" Street, N. W. 
Washington, D. C. (20006 
298-7600 Z 
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- ORDER 


Upon consideration of the Report of the Auditor filed herein on Sune , 


9, 1969, the Objections of the Defendant, Russwine Construction Cone to said 
Report Filed herein on Jane 23, 1969, and argument on said objections in open 


Court on October 17, 1969, it is by the Court this Ds Leary of Yov- 


> 


1969, yee 
ORDERED, that the Defendant's object tions to the Report of the Auditor 


be, and the same are hereby overruled, and said Report shall be and the same 

is hereby ratified and confirmed, and it is further 4 
ORDERED, that’ judgment be, and the same is hereby entered in fever of 

Plaintiff, Contee Sand & Gravel Co., Inc., and against said Defendant, 


Russwine Construction Corp. in the hits “982. 65 with interest BAe 


and after the date nereot CLA 
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cig as Senne 5 _MortoN FOR RECONSIDERATION 7 é ae. matt: Se 
Comes now the’ aecenaaes Russwine Construction Corps acting by and 
‘through counsel, . and respectfully moves this Court to reconsider the Order: 
entered herein on November 13,1969, and after such reconsideration to vacate 


said order and as resons therefor states: i 


1. The action of the Auditor, ratified and confirmed by the Court in 
refusing to grant the éefendant a continuance was ier ‘and capricious and 


in effect a denial of due process upon the defendant. 


.2. The report of the Auditor as ratified and confimed oy the Court : 
is, in certain inatertal instances, unsupported by the evidence and contrary to 
law. The specific paragraphs of the xeport of the HESS which the defendant 
‘states to be incorrect are SA, SE, 9)» ie SH, 83, 8K; %, 94; ‘9B, IS 9B 


ané 10. 


All as more fully set forth in the ‘Nemoranduz of Points 5 and authorities attache 


hereto and incorporated hezein. k Re eoenoain ss i Sr eae gine a 

” WHEREFORE the prenises considered, defendant respectfully, requests 
that the Court vacate the Order and direct the Auditor ts reopen: the hearing 
to allow the defendant to properly present its case in chief, alternatively, 


‘@efendant prays that the Court alter or amend the said order and modify the 


report of the Auditor with respect. to the pacer) enumerated in Paragraph 
2 hereinabove. ee CS ae ee yh pee ema 


=: 


“’ @ROSSBERG,  YOCHELSON, BRILL & FOX 
= a) oe 


cooetl oaeyeeanee o. Byt_ an : 
ee eerie Gores ‘. Louis P. Robbins ; 
sos ps 2 +) 1707 “H™ Street, N. We 
ees : SPREE cbs _ .* Washington, D. C. 20006 / 
[Certificate of Service Omitted in Printing] _=§= =——s- 298-7600 si Seen [ 
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- POINTS AND AUTHORITIES TH SUPPORT OF 
. MOTION FOR RECONSIDERAT. me 


The defendant has requested the Court to reconsider the Order entered 


herein on the 13th os of November, 1969 and upon such reconsideration to 
wwacate said Order. “The defendant incorporates 1 by reference the SELES 
pleadings previously submitted herein: (2) Defendant its Objections to 
Report of the Auditors (2) Memorandun of Points and Authorities in Support 
of Defendant's Objection to Report of Auditors (3) Defendant's Objections te 
Proposed Report of the Auditor and  ) Defendant's Bronoees Findings ¢ of Fact 
and Conclusions of Law. cige), asap g ; ae ie ee perc ett 

The defendant relies on its previous argun ents relating to the 
ae of the Report of the Auditor, specific reference is made to Paraq 
graphs SAy sE, S(E), 7B, 8H, 81, 8K, 8b, 9A, 9B, 9; 9E and 10, and 
specifically eaconporaeee herein its previous objections thereto. In the ; 
motion for reconsideration, however, defendant stresses its objections to 
the conclusion of the hearing before the Auditor prior to the conclusion 
of the defendant's case. It is noted that this matter | has previously been 
brought to ‘the attention ‘of the Court and the defendant fully realizes that 
@ mere rehashing of other argon ines that have been previously ruled « on is not 
2 favored practice, The issue herein, how every is of such a ecxpelling 


nature, to-wit, denial of due process, that it is deened both appropriate, and 


necessary, to bring it to the ‘attention of the Court once more. 
It is axioratic that the granting or denial of a request fora 


continuance is within the sound discretion of the Court and the defendant 
concedes that this rule is applicable to hearings before the Auditor. This 
As not. to SAY however, ‘that ina particular instance a denial of such a 


‘motion “may ‘Rot be an SEES of discretion. Defendant submits to the bye that 
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the action of its president in failing to appear for the scheduled hearing 
was excusable and that the Auditor should have granted sy geen so that 


“the defendant could properly Present doth ‘its derense to: ‘the action and the 


oa -” 
counterclain. Leste wesner 


There is attached hereto as Exhibit "AN end d ingoxporated herein the 


Affidavit of Russell ‘Pe Wine, president of Getendants whack defendant believes 
satisfactorily explains his failure to appear. The leading ¢ cases in this 
jurisdiction. concerning a continuance when a necessary witness was 

unavailable are Cornell - v. - Cornwell, 73 App. D.C. 233, 118 F2a 3955 
Harrah - v. - Norganthau, 67 App. D. c. 119, 89 F2d 863. It it noted that 
both cases deal with plaintiffs who were unable to appear because of illness. 


It is strongly urged, however, that the sane rule of law prom apply not only 


to defendants, but also to cases of excusable absence not due to ilIness. 

* “The record herein clearly reflects that the defendant corporation 
and its president were always avaiable for hearing when such was scheduled, 
and that the denial of the requested continuance was an: abuse of discretion 


on the. part of the Budttor. The defendant was ready for trial in January : 


1968, at which time the Court referred the matter to the Auditor which not 


only proceciad the proceedings, but also caused defendant, as well as the 
plaintiff, additional expenditures for costs before the Auditor. That the Z 
matter took so Yong and that hearings were scheduled on an irregular basis 

was not the fault of the defendant, and the defendant urges the Court to review 
the record herein and to find that the defendant has been | denied due process 
by the arbitrary conclusion of the hearing prior to the presentment of the 
defendant's case. At this point it would be relatively ‘simple to merely refer 


the matter back to the Auditor for the purpose of taking testimony on dehalf 
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of the defendant. The defendant respectfully urges the Court to so CO. 


_ Alternatively, the defendant requests the Court to nodify the Order 


in accordance with the defendant's objections to the epectite paragraphs of 


the report of the Auditor enumerated in che instant motion. 


“ eaossEERe, ° YOCHE rsoy, BRILL & FOX 


axe wy ee P {G Plas 


= - Louis P. Robbins 
Attorneys for Defendant 
- 1707 "H™ Street, N. W. 
' Washington, D. C. 20006 
298-7600 
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+> ° | ~ [AFPIDAVIT OF RUSSELL P. WINE 
ar hae Exhibit "4") ee. 
DISTRICT OF COLUMBIA, SS: ae Oo) oP |: ae 
‘Russell P. Wine, being first duly sworn, deposes and says: at 
2. That he: is President of the Cerenaatice Russuine Con struction Corp. 
2. SES he is the only person available with fut and par ticularized 


knowledge of ‘the facts and circumstances pentane to defendants defense of 


this action. . 


$. That he is the only person available oe full and’ rey ere 


in this action. 


knowledge of the facts and circumstances relating to det fendant's Counterclain. 
| 3 . cs 
| 
‘| 


4. That on a the 24th aay of January, “1968, this Rome referred the 


instant action to che auditors 


S. That due ‘to the Auditor's schedule the matter was not called for 


1 | : 
hearing until Sep tenber 2 24, 1968 on which date EY was taken and, 


subsequently hearings were held on October 10 5 October nu, ovenued 12 and 


Deceabes 13, 1968. ie ae, = oe =i 2 ae = : 
6. ‘That your affiant was s available at at tines during. the afore- 


nentioned periods and that the exratic scheduling of the various dates upon 


. 


which testimony was tkane was aera by the Auditor’ s schedule, the schedule of 


counsel for both parties and the sone tine unavailability of the Auditor hear- 


ing roon. c Re ne Ho 
7. That on December 13, 1968, your affiant although 11 and against 


medical ‘advice appeared for the comnencenent of the defendant’s ‘case in chief 
with pcexc to both the ‘Conplaint and Counterclain. Fick ; 


That during the taking of testinony on Decenber 13, 1988 when it 
sata that the defendant's case would’ not be concluded on said date, it was 
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agreed by all parties in os of your affient's iliness that the matter would 
be continued and would be rescheduled efter the first of the year. Your affian, 
was desirous of having the patter concluded before the first of the geen but the 


Auditor stated that. his schedule cee not so pemit. eee te 


9. On January 13, 1969, the Auditor issued notice that t the hearing 


would be reconvened on February 4, 1969. % : 

10. During the Fali of 1968 and Winter of 1968-1969, your affient ad- 
vised counsel that a pressing business natter, to-wit, the ne gotiation for a 
contract to construct a United States Arny base and/or facility in the Far 
East night require him to leave the country oa extremely short notice at any " 
estar ; ies ey ? . A . . Seren re 

2. That until Popes; cee 1969, your affiant was oe > willing and | 
able to mace at any scheduled hearing and was specifically prepared to 
appear at the hearing sche duled for February 4 iy 1969. Qa January 31, 1969, 
however, your affiant received notice that his presence was_ innediately 
xequired in the Far East in connection with the aforesaid negotiations, and 
requested counsel to obtain a continuance of the scheduled hearing. Pursuant 
thereto counsel ectenpted by telephone to reach the Auditor and d plaintiff's 
attorney but neither atterpt was successful. . 

22. In view of the ey of this action and the fact t that it. had 
been continced and scheduled on an irregular basis your affiant believed that 
2 ‘continuance of three or four weeks would be granted and accordingly 
pewestes counsel to try to obtain a continuance on Monday February: 3 31969 
although your affiant was out of cnet jurisdiction. on that date. Be : 

23. Your affiant returned ‘to this jurisdiction on or about Pebruary 2 27; 


1969 and was again prepared to appear at the hearing but was advised that on 


February 18, 1969, the Auditor had concluded the hearing. 
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34. That your affiant believes that further continuance in this 
matter would not have prejudiced the pieintits nor unduly inconvenienced the 
Auditor's office, oa that in light of the history of this action, one further 


continuance based on the nce circunstances above stated which would 


have enabled defendant to properly conclude its case end wowld have 


best served the ends of Seer ee 


tae li ORE 


| 
. 
- eae = - IP 


" SUBSCRIBED anid SYORN to- “before me this so 29 aay os yovesbery 2 1969. 


‘- 


as : ote Joe : os dns _| Z 
Pa ‘ - tg : 5 ers . a aia 5 NOPARY PUBLIC, D.C. 


oa 
Ps 


My Cosmission Expires: 


oS) 


. 


{Caption Omitted in Printing] 


OPPOSITION TO MOTION FOR ENE Bare ZON_ 


notes its Opposition to the Motion for Recouside ora *i0n ‘Git os 
oe 


: hereia b7 Defendant Russwine Construction Sons > ‘to the > Order entered! herein on. 


rae Ce SSeS EST) 


November > 1969, reciting and conttmmning the editor" s Re} rt, and enter ing 
JIS > 


. 


judgrae at for Plaintiif Send for reason thorefor states that the - arguments Saivoad 


9 weft 
Pied share held WwEBow 


Raw nel F Baga hn 


keve all previously been presented and conskioxcd iz the Const and 
merit, end that continued repetition of the alleged bases for reds boot of the < are 


decision should not be parmitted, 


oo 


Seymour Frisdman, 
1812 K Street, N. W., Suite 7404 
Washington, D. C. 20006 

: * 396- -3212 -- 
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[Caption Omitted in Printing] 


INTS oie AUTHORITIES IN OPPOSITION TO es F OR RECONSIDERATION 


a Bach o of tthe argeme cuts edvanced in supper of Defendant 3t"s Motion fOtm 


Reconsiieraten bes rece aly been made and cons. dared, bora 


to compel the Audito Ox to rezpen the Hearing hexela, end upoa arg rasut in Sup 
efendont's 6 2etsous to the vditor" s Report filed herein. No new considerations: 


ere advanced in the Instant Motion, end no useful perpose will ine ae by further 


a> . - = 
afar Lo 


Consiserexion of Defs ndant’ s position, - Cisne! = = oe: 22 Se vs 


Sele 


. Alehoush the Hearing before the ‘Auditor he rein was concleded in February, 


1969, following the spon absence of the Defendant’ 3 Prost dent, end arguments 
before the Coartan as WEES as the Auditor, were h eard ea AES ‘occasions to which 
the issue wes $ pres ented whother or not sech aks ence cout or sh hould have been 


“ excus ed, the Affidavit ice Mr, i Rusgell P Wine" 3 answer to the fastant Motion sets 


a 
forth for the first time ths alleged reasons s compelling his lergihy 2 rete 3 uafor esecn 
: 1 : é 


sbesice from the ¢ country. r ss 5 reapectilly submitted taat the Asn evit and the 


| 
| 
SEES reasons in extonuation of his absence are not on th heir face accept: 


valid to conp: nal SESE of this matter eleven months. after it bes bean texmin ated, 


; 
It is further submitted that the Adtidavit should not now te oat ved or accepie 2d 


in the absence of examination eoes or in open Couzt as to its completoness and 
accuracy, | A me : n 


j 
i 
: \ 
ca | 
f 
i 


3. & is respectiuly aaa that the sole spamposs of this Motion, 23 S the 
=< ie et y= = . 3 
m yrisd of meticas heretofore on & tohalf of Defeadant, bas no $ genuine purpose other 
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ee 


than to continue to delay and interfere with the enforcement of Plaintiff's prop2r 
‘ > prop 


claim egainst the Defendant. For the foregoing reasons, it is respectfully submitted 


that the Motion should be denied without further delays .. . .: 


Seymour Friedman 
“-) 3812 K Street, N, W., Suite 40¢ 
“Washington, D, C. 20006 

295-8212 hoe 
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NOTICE OF APPEAL TO COURT OF APPEALS 


+, defendant named 


above hereby appeals to the United States Court of Appeats for the District 
of Columbia from the Order dated the ‘18th day of Novesber, 1969, awarding 
judgment to the plaintiff, Conte Sand & Gravel Co., Tne., and from the 


Order entered on December 5, 1969, oe reconsideration of the Order 


awarding judgment. 


GROSSBERG, YOCHELSON, BRILL & FOX 


Byjeie ak So oa oe 
, - Louis P. Robbins 


‘and 


sc. §ulius I. Fox 
’ Attorneys for Defendant 
1707 "H™ St., N. W. 
-"_ Washington, D.C. 20006 
Ree 


Attorney to be Served: 


ur Friedman, Esq. 
1812 "K™ St., N.W. - $404 
Washington, D. C. 20006 
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EXCERPTS FROM TRANSCRIPT (9/25/68) 
_DIRECT EXAMINATION-BY MR. FRIEDMAN 


EDWARD ALLEN WILLIAMS 
ee = — z = * * * 
15 (Dscuzent passed to witness 
A {Sencining asozucant} Yes, this is a copy of the 


ciated fox this particular projext. 


contrast thit: we 
that contxect, do you recall more 
@ate as of which you negotiated that contract 


As to the date 


shoim on the} 


- a A 
signing; i 


he €ate of s 


pinstantially correst? 


es, 


A Yes. 


ie. Wine. 


and is there ano 
Was that placed there in your presence? 


ar signature on there? A 


~~. 
a 


That is correct. 
Can you recall coprosvinately how lony before the 
: : is 


‘ Gocument, Wirich is Gated what? 
Tae Cocument is cated Gctoher 17, 1953. 
@id you neyotiate the contract itsel£? 


Bow long 
tiring on that, but we had 


I am not 

prior to that date cubmitted cther figures for this p 
‘project, these figures wore higher than what we actuarry 
sk * *S 


« 


i) 


mR. JPREEDUAN: __ I would like to offer this contract 


“in easacases is it is not already. 


Any objections? 
wR, ROBBINS: None at all. 


BR. FRIEDMAN: = think they are stipulat ted to. 


MIE AUDITOR: This will be subaitted as Plaintifé's 


Exhibit No. 1. page gen oi a 
 @laintifs's Evnibit No. 1 


was marked for identifi 


l 
- and receive aa 1 in evid 


ence) 


BY MR. FRIEDMAN: 
Q Now, Mr. Wil Lians, | do you recall follows ng the 
execution © of ‘th wis contract, did you SEES any occasion to 


supervise the performance of work under the contract? ; 


A Yes, I did. 
Q And wes work in fact cazried on 2 pursuant to that con- 


tract at the SEES 


A. ves, st was 


OP: Did it process to conclusion wi ithoat. intexuuption 


or ¢ eieficul ty?’ 


A Nae 


Q way? 
A Wicomect was executed - Vary late in the construc= 
+ £e Cor ee ee 


tion season, and Curing the formance of the contract we 
cathe en tamer TT a 


r ay 
“yan into extremely bad weather conditions. — mae 
eee i . - 
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On “What was Ss effect of that ‘SO far a3 the con stract 


was concerned? 


A Well, © our Soars was based a rae conditions, 
that ground conditions which we were to work off of and, of 
course, when the cerne condi tfons were not ‘satisfac tory, 
additional arrangement mad to be made with Mr. Wine. 


Q : What was the necore of the unsatisfactory condition 


which you encor Eneoraae 
A ‘Unstable sub-grad d2 or ground conditions. 


Q. Could you Cefine that a little nore precisoly? 


A we Were in the latter part of Novent:e and 
early part of December, and we had consid szable aSSES ané bad 
‘ 


weather coasee tors and the ground became very wot and when it 


. : . . 


is wet it: is unstable, 7 


Q What wes the effect of your encountering those 
‘unstable wn sta SHORE = upon the porfomance of the work? ( 
: A Well, we met with : Pk ae Wine and went over theses ‘con 
ditions, and (at was decided at the time that these Dee areas 


were to be cut out and paterial romouect and a ary bank run 


gravel neterial put in the bad areas in order that we could 
pave with. SSeS the parking lot, so that Mr. Wine could open 


up certain stores there, as I remember it. 


Q I would like to ask po a little more clearer 
-explanation of the precise nature of what constitutes 
instability. You sav Wh xen they got wet certain areas became 
sa da sts *** Wise 


but only a cate encunt. 
Q rf i “understand that at the spike shoppi ng center 


in Movensere nal there abouts, you pen ee because of 


weather pone tones spdcific areas in wach the soil was 
unstable, were there any areas where it was stabl e? 


A Yes, we had proceeded: to pave and bh had paved 2 


certain ares, but a @ very small area. I don’ t remember the 
exact area see be we had paved a certain area before this 


situation occ peer and after we had paved this area, “we were 


still in the peccees of proceedings when the eases conditi ions 


started teking peace and we had rain 1 and such things, and the 


areas became unstabie. 


Q You indicated thet the eontract covered concrete 
and curbs, gutters and strect work as well as paving cf the 


parking lot. In what order, genezally speaking, Goes that 
; \ 
work get Gore? SR See | 


A. Well, you proceed wit 2 your conezete work first. 
Q What kind of concrete work are you dealing with? 
“A Your curb and gutter, your arivevay aprons end 


sid=alks are normally put in first pecause you work to these 
= 
for a finished paving eoaee 
2 
Q Must the entire — strick that. i 


= ndice in the contract there 35 a ret erence to. 


. / 
one of the ower" s zespons ibilities for all grading to sub 


grade to within ‘two-teaths of 2, foot and ali required SES 


ad me that ie. Bark) ey was on the job at the 
wes to get i coach with hin in oxdez to get the 
eck set uo as to the sequence of operation and so forth. 


Q Did he a escribe him as Seeing in charge oz any other 


designation or function ox — 


xo wryome else on the job who was or appeared 


efond 


be in chaxge other than Mr. parley, fox the defe ant, 
Eot to my kno wledges 
So thet you dealt in ecmection with ‘the pike job 


ety ox ure Bart aoe 


That is cor 


Q Was Me. win ne, to your xnowledse, on the job at 


frecuent intervals? 


A I don't know. I only know that I.met hin on sovezal 


cecasions on the project. 
Q Did there come a time when there were further 
meetings regarding the procedures to be “‘folloted, regerdin 
imstabie ox similar conditions, conditions effecting the pro= 
gress of the job? 
A Yes, at renemser it, we had two meotings relative 
to this matter. : | | | 


Q Where) did t se meetings take place? 


A Ca the: gite . 
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Q pid they occur before Pas swine had comp. letea the 


excavation of the ce satral arse to subgrade or after or whi te 


they wore going on? 


A Z belicve &h are wes still certat in amounts of cxcava- 


Q . What was the « ot 
meeting? | 
, A She first ection we ware trying to get some paving 
in front of cortain store areas end on encomtering the 
vnstable grace co. sndition, we contacted Hr. Wine, we met, we 
discess2a than and more or Jess Cisstussed the cost for stax bila 
ing this particular areca, | : 


Q Now vai hy dia you choose this parti lcalax arez in front 


of these particular stores? 


A het is the area ehat “as most ready to be worked 


Exon our standpoint. - peer || 


Q You ne an graze. was s right oz had Ee. done? 


ASS rt had deen eut to within the roquirenents fof the 


contract. aan BES Snipe SRE ae oF =e 
Q And wore there any instructions regazding the work 


at that particular area in front of those pone ‘stores 


from Russwine or did you just pick that spot t because it was 


more nearly ready? 

' ~f 
. te j 

A . It was most nearly x eady and the SES st natural say 


to procsed with the project. re 


v - 
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9 @ portion oz the area that was seady was within 
ane ee what constituted maxing then ready? 
a | To within = ox minus beo-tonths 
the contract. | 
‘That was passeices 3 Sopa 
| 
Hy} 


because there were unstable condi~ 


aA In a spe cific areca a vhich was @ linite ed area. 
_@ | Now, do you recall approximately re that first 
reoting in this regard took place? . 
A Rt was in the early part of Becenber but as to the 
pecific ey and date, I do note : z aoe 
Who ses PE resent at that noteines oF ho ‘tock part? 
Creer than Mre wi ne Sas nysols, I don‘ t know. 
Was Ur, Earkiey presont? | 
: z really don't knowe z don't remember. 
PR, ROBBINS: I realize this is an informal EEE: 
but I do cbject to some of the: oading questions. 
=e AUDIVOR: If it would hel lp expedite it, it 
might help. om 
mR. ROBBINS: That is why I refinined, in the 


est of keeping it, however, X think we have come to the 


j 
point where we have to go from the witnesses’ recollection 


other than Mr. Frieeéman. 
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MR. FRISRGN; I IE for. leading hin. I am 


trying to, as you paggesee emedies ana ‘x wilt ey to avoid 
“ ; - 


it as much as possible. 
py MR, FRIED: 
Q Your best recollect! ion is that you and Mz. Wine tool 
pert in this first discussion? 


aA Frat is corzect. 


Q Can you tell us what, 3 again to the isccee of_your 


———.. 


recollection cane te 2d in that Petecneaton _— first, at_whose. 
| 
motivat is was the “meeting held? 


° A. Bin eo 
Q How did you do it, did you call him? 
IN 53s calics Mr. Wine and advised him thet there were 


certain unstable SERLE EERE exis sting in this particular area 


nn aims \ 
which was got: ng to roguire additional work beyond the scope_|™ 


of our contract, and he agreed to meet me ont there in order 
to determine just what we were talking about. 

Q- and he @id meet gous Si 
A | That is corre acts 


Q What trans pired at the meeting? Nees : 


A X showed hin the areas, we discucsed what the poscie- 


bilities were for rectifying the condition 2» ‘which in all cases 
| 

would be to cut ont the material and put inia certain anount 

of dsy bark ren gravel material in order to stabilize the 


: gubegzade. pet 


: sence 
| Qo “pid: you oe to him how ‘you cut out or what was 

fnvolved in cutting out the material; was there any discussion 
involved in Going the work specificly? 

A Bs to. bow At was to be 2 done? 

A . Yes, we went over the point of actually that he hed 
to pay for this work. | ia 

Q Eo, what z have in nind ts this. I vill ask you. 
for the conversation itselt, but let me zak you this. How 
eas you do the correction o£ this unstable condition? 

A In the case of this mature, you would ‘take | a . front 
end Lo: acer, cut it out and Joad it to the side or put it on 
@ treck and ee. it avay and Being in the bark run gravel fron 
@ pit by truck, put it into the hole and ‘roll it with a roller 


to compact it. 


Q = And in your discussion with ire Ens, what was dis-+ 


eussed, I mean CESS did you say, zou Romo out to him, you. 
said that thers was this erea viich requiced this works now 
continze. ; : 

A Bis prinary concern was What was ; it going to cost 
for RES ee areas 

c¢] wae —_ : rte 7 

A ana z analyzed it, and if my mexory is corre ect, I 
- believa I tole hin around $750.09. 


--@ Por unat — x mean what did this figure ox estimate 


include? ae 

a This inctided ‘an area hat was directly | a front. of 
a couple of ‘stores zdjacent to the arca that we had jest 
previously Oe Guat ig about the best way I could define 


it. =P 


Was that the end of the conversation? 


Q 
BR twas sven. 
Q 


What did you do as a result of that? 
A ihe following Gay they procesd dod with the excavation 
| = the conter arca and I head Mr. Gudelexy with me and we wen 


e and X showed hin the area that Zz had talred with 


Mr, Wine =e and we weat and covered the rest of the area 
jwaere thoy ro excavating and soforths Ana Hrs ‘Gudeisky 
advised me felt that the entire area ves ai probion, which it. 
. ae Ny | : 

WASe Aftex ene uncovered it, you could soe what was under= 
neath. Once > they _got_it to plus | ox - mines. $3702 ossonths. YOu. 


could see what wes und rneath : it. Bade it was. ¢ Gctevminod for _ 


—_—_—. 


the mos sees Se the entire SEES Jot ves x snatable,.. which then. 
or another 

LS 
2 : : 
A z= aid and a meeting we had the SS Gaye-. 
g Who was present at that nesting? — 3 


eT 2 


A Well, I know Me. Gucels ne Mr. Wine, and myself : 


were presents 
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. Was there anyone else? 


-Q 
"AR Not that z can recall. 
Q . 


what transpired at that me oting? 


‘A At that mocting, Nr. Gudelety end mysel€ proceeded 


—" 


to point out to ue Soattens there Were additional areas _over 


and above the azea that I had taiked to hin about ‘that were 


unsteble, would have to be ent out, new mate er material put 


and stablized and thet > the only way that we could handl 


TUL ke on 


oe. since there was_ consi éexrable volume dave lved 


a 2 tine and Bere wnorohy _the equins mont would, be 


aida ‘for i , the t hour_and the materials brought in to replace 
d the mae _ DECUGR ES AN CO LOPvsSaes 


the unstable gzad2_material vould be paid for by the tone 


< 


-Q What was Mr. Wine's react 
A I can’t say that he was happy. © 
=7Q Whet did he Saree 


A RD ssio on about it. But: the 


Se 


outcome of tt e discussion + xe aia secure a signed pepSr_ saying 


a owe oe ee ee ee ee = 


oe ear a a 


the prices for the patericl ef tin nosly rotor Za te 


equinnent. ee Rete ten i 
—Ee : 


. 


a . Was that | Ge same cay as this second moeting?) 


Sac urtiwess =" 8% eta aol 


Q I show you what has been identi fica as Exnibit - A~2 
. — 
an the preetrial statement and ask you if you ave faniliar 


with that. Aes ae 
(Pocument passed to witness) 


Le 


A (Ranlaing Goement) Yes, this is a copy of the 


agxeanent that was signed that dzy. _ 


Q is that your signzture (indicating) on thet paper?» 


Yes, it is. 


be 
Zs thera anothor signature on the paper and whose 


Ere Wine. 


Was thnt exseceted by him in your presence? 
* “ ° | ” 


Yese 
/ B Sho FPRISSSAS;s «I offer this. 
Sn tte, 
“MR, ROESENS: No osjectione 


Gm AUDITOR: Mark this es PlaintifE's No. 2 and 


it is submitted. 
(Plaintiff's Exhibit No. 2 
tac marked for identification 


and received in evidence) 


Sim AUDITOR: We will take a short reces3. 
(Shovt recess} Boe 

= i 
-Gis AUDITONs Se will come to order, please. 
” BY ERe PRIEDIS: 


Q Yow the Cate of the document shown on Plainti£e*s 


Exhidit Ko. 2 is December 5, 1953, Can you recali what date 


is was actually exsscut)ed? 


A That Eate. 


Q Who prepared that agreement? 


A ft did. 
. : er 4 ‘ F at 
@ ow many copies were prepared, this is a carbon 


is it not? 


Do you roeeall how many copies might keve been pre= 


| 


A - Gat is correct. 
Q 


paxed 
2 
g 


A 


Ang it was prepnred and exsscented rig! 


there on the jon? 


ou, Mr. Willians. did yor have anything to do with 


£ biliings or invoices for the work done? 


oe 3.8. 

th the conpany that X came in contact 
with wexe those that vere sent out by the construction division] 
Q Now wheat work vere the billings fron the construction 


Givision covering? eee eae 
A hat work covers’ under a contract aad equipment 
: I 
rent2}. 
2 How when you are referring to the Contra in this 


perticular case, I will show you Plaintiff's Exhibit No. 1 


and Plainti£i's Exhibit-No. 2, and ask you what of these 


Gociments, if either you axe referring to. / | 


sed to witness) 


i 


A (Bxarhing document) "By contract, I refer to the 


originel contract of October 17, +63. 
- Q that is Plaintifé's Bxhibit -_ 

AR Exhibit So. 1. And the contract division or con= 
aeuetton Givision would also build the equipment as shown 
on Dxhibit No. 2, only the equipment. 

Q What examen are you referring to when you say 

: | 
the construction division billed? | 

A Motor patrol, labor, foresan and bolt dozere 

Q What is motor patrol? 3 

A That is a gracer with @ large blade aparorimatety, 


12 fect in length and is used to fine grade before placing 


ur paving material. 


g 2Se earlier to a front-end loader, how 


be handled in terms of billing? | 


cA ré we supplied a loader to a developer or contractoz 


4t would also be billed through the construction division. 
Q And how about a grader or roller? | : 
A A roller is billed through the construction division 
Q How about a truck? | ' 3 
a Trucks nomally are billed thro: ugh the materiais 
division. | | 


Q And would that be true whether the trucks and the 


materials were a part of or separate from the original 


contract or a lump sua contract, would the materials division 


oe 


bill for SESE and materials covered & by: a ar sum coatr acts 


A hey would bill BC Sone eCenon division for these 


as suche 

Sa Bat they would not send bills to the client? 

A No. 

Q  . Do you know how the pills for this particular job, 
the Rockville Pike jok were handled -— you have the contract 
Plaintif£'s Exhibit No. 1 and plaintifs's 's Bxnibit Noe 2. 

Do you knew hose those billings were handled? 

: A The general contract and the equipment wes billed 
by the const txuction @ivision, the materials as specif ec, 
meaning bani run gravel or crushed stone and the trucks for 
the most part were billed b; the materiais Givision. 

Q Was, there any rataciys or - bank run gravel or trucks 
to move St x recair eal: in leonnectton nett with the oni ginal contract, 
Plaintiff's Exhibit No. 12 ieee 


—— 


a No. 
— 


Q Was there ary equipment eer as loader S, front-end 
loaders or rollers or motor patrol and employees to operate 
that required in connection with the original contract? 

_A - Yese : ee 

Oe... Noir to Wnat degree is that the case, do you know? 
A Under the omer's responsibi ety of Exhibit A, , 
Iter 2 specifies the cwner is to supply us with a grade 5 


within Be or minus ewok tenths of 3 a foot. This means then 


93. 


we have to move in with a RE SeE patrol grader and roller and 


a 


fine grade this area and roll it prior to placing our asphalt 


paving. 
Q § And was this same equipment needed in connection 


with the placement or movement of crushed stone or bark run 
Pp 


gravel? 

A Yes. 

Q “How would you paperate the two? 

A By securing signed tickets fron the owner's repre- 
sentative on the job. | 

Q Did I understand that you did not ‘secure signed 
tickets for the use in connection with the contract itself? 

ae Noe ene a ie : 

Q Does thet ean I understand incorrently or that you 
ion not? a ties rics ae aaa | eee a 

A ‘We would not receive signed tickets for the use 


of the ee as long as it cane under the terms of the 


contract. 


St "And any tickets that you received would be unrelated 


to that? io | = 
A Would beloutside the scope lof the contract. 


Q Was that arrangement communicated to or discussed 
° : | ! = 


with Russvine Construction? 


aA Well, the necessity for the use os | this one 


i 


and removing unsuitable suv=graé2 and installing the bank / 
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equipment, hes was the billing then handled? 
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run and crushed stone gravel wes discussed with him. That 

what prompted the signing of this December 5 agreement. 
& a3 poze tickets, reference to signing of tickets 

for the use of fecemeues would there, for example, be a 

motor patrol on the job anyway under the basic contract. 
A Yes. 

“tO Now, when you use that motor patrol for work, which 
as on described is not covered by the basic cones you 
stated that a. job ticket would be signed which would not be 
the case in respect to the basic contract. - 

When and with whom was this Ciscussea regarding the 
sepaxation of these types of allocations? 
A : I don't believe it was directly discussed with Mr. 
sy to how: this would be 2 handled, this isa normal pro~ 
cedure on all projects and is going on today as to the 
signing ofa work ticket for work over and above the contract, 
and this procedure was_followed on this particular project. 


Q - Based upon the tickets which were secured for the 


af} 


MR. ROBBINS; Pardon me, could you repeat that 


question? 
(The last question was read by the reporter) 
TSE WITNESS: In conjunction with the general cone 


tract, the equipment such as motor patrol, lebor, foreman, 
. . . - 4 / 


roller and the like were billed by the construction mers 


i 
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? me 532 
_ and balk materials as pressure run and bank run gravel and 


trucks were billed by the materials division. 
: BY MR. FRIEDMAN 3 | = 
Q “Now I show you what has been identified in the pre- 
trial statement as Exhibit No. P~l and ask you whether you 
have ssen that document? | | 
(Document passed to witness} 
A _ (examining docunent) Yes, I have seen this before. 


Q Could you identify it? 
OA Yes, it was a final bill for the Pike Shopping 
: EE pa SS 
Center contract, 
a @ And who issued that bill, which division? 
This cane from the construction division. 
And #t. covers what work? | 
“the original contract and equipment beeen 
| Equipment rentals included in or axe and above? 
. Over and above the original contract. = 
MR. FRIEDUAN: Do you have that? 
; 


_MR. ROBBINS: Yes, sir. | 
; | 


MR, FRIEDMAN: “x - offer this in evidence, sir, 
ws (Plaintiff's Exhibit No. 3 was 
marked for identification and 


xeceived in evidence) 


BY HR. FRIEDMAN: 


° ; | - 
Now I should like to show you also three Cocuments. 


96 
and if I may, I would a like to to retain the, job isheets, pechouge 
they are not inmediat tely relevant ty attached to then, Gated 
xespectively January 13, 1964 and identi fiea as 015258; a 
27, 1964, identified as CB166093 Jaly 8, 1954, €316890 and 
ask you ig those are famili ax to you. 
(Documents passed to witness) 
a (Examining docwnents) | 
MR. ROBBIUS; Are ‘those pre=trial? 
aR. EREEDNANS No, those are the ones attached to 
the stipulation. ; ie 
BR. ROBBINS + They didn't cone out? 
MR. PRIEGAN: I sent you exact copies on those. 
i MR. ROBBINS : ey I see Chas: I am not certain 
which they aree Se 
(Counsels conferrinc)} 
BY MR. FRIEDMAN: 


Are you familiar with those? 


} 


Q 
A Yes, I have ssen these documents before. 
Q 


pe What are they in general terms? 
A These are -- two of them are partial estimates of 
the basic contract as well as additional billing. 3 
Q Which are those? f : 
A CB16258 and C316850 are SEES bil lings by percents 
age of the original contract. These two bills, and ceicéos 


also incorporate billing for additional work, equipment 


we 
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rental, additional work over and above the original contract. 
Q How about the third ef ‘these documents? 
A That is the CRBi6609. That is strictly for ecuip= 
ment rental over and above the contract, that porticular 


{Counsel conferzing) | 
MR, FRIED. All X have in ming, z would like to _ 
introduces thase in evidence, referring only to the original 
; 
“White document, not the work sheots attactied, | rather than 


sepaxete them, though, I think it would be c onve eniont for 


/ 
2ll of ms to have them availabie, 


THE AUDITOR: Any objection? 


MR. ROBBINS: No, I would like to have them identi- 


z 


fied as to what munpers they are... . 
; | 
aR, FRIEDMAN: These are Bereres by our stipulation. 


Gen AUDITOR: The next one, No. 4, is CB16258; 

No. 5 is. s CBLGSOS and 16890 is No. 6. | 
| eS pxhibite 2 Moe's b, 

5, and 6 were eatked for 
Saenticieation)« | 

TIE AUDITC2: We will stand in recess wath 23 006 
(Wherenpon, at 12:39 o'clock peme, the ES es in the 
above titled matter was recessed to reconvens at 2300 pete, 


the came aay.) 
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performed by equipment such as motor patrol or loader or bull- 


Corer which would be required under a lump sum contract such 


as we are dealing with here, Plaintiff's Exhibit No. i and 


work which was performed|outside the scope |of that contract 


was separated in the billing or in your record keeping. 


Could you describe that to us and how it is actually 


MR, ROBBINS: If I might, I tree like reference to, 

I believe that I had not objected it earlier, but I believe 
that the expression within or without the scope of the con- 
tract is a legal conclusion is A the very heart of 
the matter, L 

| BR. SAEERPEEIS aie question is not intended to con= 
clude as a legal Fae merely as ide ROH COE in Mr. 
Willians’ mind since he has eso sinilar concepts. 

THE WITNESS : itis a 4 function of the sub on the 
job or the equipaent operator to be furnished with tickets 
books that being previously’ infomed of how the project Was 
set SE with respect to. the contract that any work perrorneal 
by them over and above that defined by the original aos, 
they are to secure a signed ticket by a representative of the 
aetayonece If in the course of a day's Cnerneion: if only 
one hour oe their work is performed on something other than 
the contract, then they’ secure a ticket for one hour's 


operation -~ a signed ticket. 


“ 


= a 99 


BY MR. FRIEDIAUs 


: H 
i 


Q Would that be true even if the pi ce Of equipment 


| : 
ope of the contxyact -— again, 


A Yes, the machine may be on the job for nine hours, 
| 
eight of it exoloved uncer the contract work itself which 
: : | 
is & part c£ the lump sum contract and miyhe the hour renain= 
ing conta pousibly be Cone on work outside 


fi 2 2 AJ I 2 2 
contesct, such as working on inferior sub-gr , putting in 


he scop2 of the 
bank run gravel and crushed stone in the sub- 

Q What is donc with those job tickets? You say they 

ae 


are signsc? - me ' + 


A fhese tickets are supposed to be aha for the most 
part are signed by a representative o£ the developer on the 
very day that the work is pesformed. 3 : 

Q ‘Then what occurs with these tickets Bie 


A -Whese tickets are tumed over to the bockkeeping 


department for the contract division where they are tallied 


and bilied, 


Q ‘hey are turned over to the bookkeeping department 


. | 
ané@ what occurs. 
Sr eee 
A Where they are tallied and chacked and billed. 
| 


Q ‘What form doss that billing teke and I refer you 


now to Evhibits 4, 5, and 6. 


. 


i t 
And I agk you whether or not there is any ythin 
y 3 


(Document passed to witness) 
on these invoices which can be identified as galling within 
purviet “7 Of vhat you have just discussed. 

A (Bsemining document) On all three of then? 


Q Waat would the ftecs m3 then be covered by these 
; Pa 


/ 


A. Well, in CB26390, tten 2, which % is headed "Add to 
contract equipment rental" and itslists the various equipment, 

> and hours, und the rate per how: for th 

Q WLLL you reed thot CB number again? or 

A 216890. | ee: 

Q Could I refer you to 16609 and E would like to hand 
to you — I would lixe to have identified, not as an exhibit 
for the moment, plaintise's for identifiention No. 7, wnich 
is one shset of zee ledger paper and EES to ko 
BES four tickets attached ~~ mae ak 

-_ (Pocunent passed to Mr. Robbins) 
MR. ROBSINS: Off the ‘record, please 


. 


 (Dicussion off the record) 


' (Plainti£é's Exhibit No. 7 


was marked for Sdenti€ication) j 


BY DR. PRIEDANs 
| 


Q = would like to show you Rose Mr. “Willians, aa 


has been Seon eiica as Plaintiff's Exhibit for ident = ‘a 


~ 


Hoe 7, and ask you whether or not you cen tell us what thac 
sents, what the tickets reprosent in relntion, in pare 
ticular to your testimony just now or anything else that is 


(Document passed to witness) 


: ; ps ' t 
Gicument}) Yes, this ig the accountant 


fron the office warkshoet en waich this CE509 wes made up 


Lxcre 


: : \ : 
Q She number is 16669, which is Plai 


Sas eae 


. 


/ - 
A Comvect. ets attached are for cortsin 


ame 


h 


of eguirment for man ime, the use of this equipment 


: - | 
wes for work [outsiée e seope|of the original contruct, for 


‘under eutting sub-grace installation of crashed stone and 
: | 


these tickets when they are signed in the field, they are 


sent in the office where the accommtent tabulates then on a 


sheet of this nature, checks then, then ores @ bili 
Which edes out in the fom of 16609. _ : 

3 Q. “And with respect to Plaintisf's EeaiBit Noe 5 or 
©5160, what portion of that bill is represented by the 
material rolating to Plaintiff's rehibit Hoe 7 fox identi fica- 
tion, that you hold in your hand? ae ‘ J 

: 


A All oF it. 


@. et me read —— excuse me, if I may -- 


. Roading from Plaintifi's Edhibit NO» SI pee. 


- 


ces 21609 contain. any charges for wat you kve 


described the lump sua contaruck? 

A No,. it Goes note 

Q font relates only to the work that you have 
as outside the scope of that? 

aA Thnk is correct. 

Q I offer Noe 7 in evidene 

“MR. ROBBIS: Ro objection. _ 
eg pis STORs Plaincifs's Exhibit No. 7 is eeeiyee 
in eyidences, 
| (Plaintics's Exsibit No. 7 was 
receivea in evidence) 
BY MR, FRIEMAN; nee 

Q Yow showing you Plaintiff's Behibit Noe 4 and 
Plaintiff's Exhibit No. 6 which are ©316253 and cpl 68S0, 
specifically is the sare oz similar explanation epoticabte 
to those invoices oz eschibit numbers es you ‘have just made 
_with respett to Plaintice's Moe 5? . Pcie: = 

a Both of these. CB's show additions to the contract 
Where work had keen porto ma [outside the scopsot * the con= 
tract and billed on these particular bills. 

Q And iin each casa, are these predicated oz would 
‘they be predicated upon the sane type of signed ticket? . 

A 3 Yes, ‘and the bills put together in a similar 


Manners ; 3 . Ss ede 


one eee 
= 


Q are you fomiliaz with the billing. m= are there 
billings and af SO, in GER: manner by the naterials aon 


for its work or for its material? | > me 
A They are separate billing handled by eeenrete 


bookkeepers ana soforth, And these billings so out pe ricdicalty. 
|- 


I am not completely familiar with ‘What speod, I an not sure 
whether it is one every five or ten days, but they go out 
periodically. ; Spe eeen nt tae 


t 


Q I would like, if I may, to show you a series of 
f 
invoices which wre the original invoices which are listed in 


the summary of proof claim under Item 2 on page 1 -- might 
I examine these. | 


I and auditor conferring) 


-BY MR. FRIEEIAN: a elesess 
Q = show you, Mr. willia mS, a packet of materials 
which are identified in the summary clain, together with 


tickets end they are under a single statement adéressed to 


~“Russwine Construction aad SOE as” Bow Avenue, statement 


with the description of dates, aoe and accounts, and z 


zsk if you cap tell us what that eee 


(Bocument passed to witness) | 
| 

OA (Exenining docun oneye 

| 

First, may I ask you, what is the Bow Avenue? 


‘A That is the name’ of the street that I was trying se 


think of before, it is the one directly adjacent to the / 


_- 


shopping centere 
Q It relates to the Pike Shopping Center? 
A . Frat is correct, it is on one S303 of the shoppinc 
center. ” (Genining doawrent) : 

‘hese are tickets and statements for truck hiro 
ané curb stone Golivere’ to the Pike Shoppi ng Center billie? 
out by the material divisions 

oO You say billed out, was there in that : packet “= arc 
chore bills, are there invoice S, and if so, whet Go they 
“represent, without. pulling thea apart oom ae 
& These are invoices, amounts. 
“Q Ys there in any portion of that or the oxicinals 
or anything sant out, ‘you nae billed out, what is the forn 
of billing? er ee =e 
These invoices are the form of the billing. 
_ the ae sheets? ae : 
© oS SES pink, but the ereencae 
The pink or green shects.are wnat? 


- Thosa are office covies. 


7 m ‘And on the pi re or: green sheets, can a tell us 


neat the small numbers ere which are listed under ‘the work 
Gescziption? : , : | 
a =e sots forth, first the date, the price. of the 
material, the quantity, ee is extended out, into collazs, it 


* defines the material enein where it was delivered to and the 
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ticket numbers for the rmateriais. 5 fe! f 
site I 
. Q And are those tick et EERE the same as the SEES ats 


attached to the sheets which are Sefore you in gén eral? 


A gust looking at the first one, the first ticket 


here is 1618 -- against 1618 «= (cxamining éocwnent) 
- : ene 
Q In general, Mr. Willians, is that the system, the 


pethod of pil Ling for materials cut of the materials division? 


ie 
=5%lf x, 


A " For pulk materials, yes 
wR. FRIEDMAN: I offer this packet 2s plaintise 's 
Exhibit to, 8, thisTas boen stipulated to. : 
HE AUDITOR: I will admit that a 5 Plaintise's 
Exhibit No. 8 | nee 23 | - 
| | (Plaintifé's sunibit No. 8 
was marked for identi ication 
and received in evicence) 
. Pe 
BY NR. FRIEDMAN: So ate \ 
Q Now, Me. Willions, are you aware of or a6 you know 
how much if anYe of the bil lings on the Bow Avenue statezent 
first page, covering statement, marked plaintifé's Exhibit 
No. 8 in the sum ef $11,015.51, and in Plaintifi's Exhibit 
No. 3 which is C317i44, which you described as the final 
estimate; how much of either of the final sums are shown 
_ on these has been paid? | 


A. To my knowlecge, none. 


Q .. Are there any payments at all which 


ry 
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‘made against the gross sums shown on both of those documents? 


A No. : > eee oe = 
.Q Are there Ry a at all shown? 

A There were payments made prior to the ames of this 
re cular cB. 

Q In the total a mount of what? 

A $16,000.00. 

Q Could you from Plaintiff's Exhibit Noe 3, teil us 
how the payment appeared <= . payments made by passwine e- read 
the notations, themselves. t es | 

OA There is a total sun of Aone then it says Yess 
previous payment $35,000.00 leaving the balance $37,369.40, 
less post dated check $26, 000. 00. shor wing @ balance ct 


$11, 358 240, inces non-payment Shell Service Station $3,765.50 


¢ 


-e~ due us, $7,604.10. oe eon ees : 
“Q | Now, Mr. MET EeRS 6) could you tell us anything Srones 


or waat can you tell us about the notations neseLe as the 


~eredit for the Shell Service Station? hi xh . 


AD paring ‘the construction of the project, Mr. Wine 
got in tovch with me and told me that it is quite possible 
that the service station would not be built and he wanted 
to know what the vats of the work was for this service | 
" station. So I sat down and from the worksheets of the 
original contract, I arrived at a number which was $3,765.3C 


“and advised Mr. Wine that if the service station was not 


Nae = OTE: 
Gone that this would be a credit to hin against, the original 
contract, 


n°) Can you tell us approximately when| that discussion 


was held? 


A No, I cannot. I know that it was during the actual 


2 ° K . e | i A 
construction of the project. ‘The project was not finished, 
| 


we Were still working on it when he asked me about that. 

Q Where did this conversation take place regarding 
’ the credit amount? ~ ) 
A I believe the original con nvexsation took place 


over the phone. 4 
Q You say original; were there more than ‘one? 
A Yes, because at that time it had not been decided 
whether ‘the station was or was net going to =: built. And 
s90 cons equently, we @id not issue a credit at that time for 
this ocean and this exedit was not issued until SSE final 
pilling when we knew definitely the service station was not 
_to be built. or ae eeeeies) 8 
Q > But you say the original conversation was <= , what 
anspired, at what time was the figure of $3,765.30 mentioned 


aoe discussed with Mr. Wine? 


A Ast said, eonaxbore during the construction of the 


project. 
j 


Q Was that Caring what you called the aS con~ 


EEE which: may have been by telephone? 


*** 


es 
siderable span © of time betwe een payments for the work and the 
work had progressed to, if not 100 per cent complete, at least 
99 per cent complete and I had called Mr Wine's office , On 


several oceasions to see about securing seme payments against 
—<<$<___. a a 


this work. 
— —————— 


An agreement was reached where we set a date where 
=o Secee Ne sors ee 


I was to come to his office to pecs up a check for part of 
Sea ant 


this work. Now we met in ute. Wine's office on the de sseribed 
_- —— 


Gate, we eS about the money ave and Mr. Wine told me he 


~--- -———-- ———- a = 


had some money ‘he could give me, but he had to have @ paper 
signed befor e > he would give me this check ESOC Ye) --Not_. 


knowing the exact balance due on the account, I called my 


fren Lap i — 


office and made some inquiries which they advised me ‘the 


final billing had n not Yt gone. out_on this particular | job =< az:d_ 


it was the cons struction Givision to which Ti _was Speaking. to 


ee 


-————— 


at this. time -- so Hr. Wine and = sat there and talked about 
~ ga 


the amount of money due and he advised me_that he _could econ 


Peotone 


me a cheek for ¢ $26,000, 200, but I cannot it test fy that_1ii it we was 


—_—_——— Oo 


post-dated or whether z was requested to hoid it. I = not _ 


oP ee — a a ——— ia = 


sure which Ry it went, whether I was told to hold the chess 


~~ ee 
_—_— 


- OF ¥ whether it was post-dated. 


At any ‘rate, we held the check, But during that 


eet - 


discussion, at wes _ understood that this = 000. 00 _was not 


a en ee 


yaoi eae | 


/ 
a. MRe ROBBINS: z would like to go oH the record =f 


oo 
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for ene minute, if = might. 


(@iecussion off the x2 acest) 
BY MR. PRIDBDile 


Q Go ahead, My, Willinzs. FE 
| 


A At that particular tine, ve =~ realizing t 


additionsi money due and we hed not issuad a la qrodit § for the 
<A Se ee 


work not porsommed at the Shell. Service Station, we had no 


Knowledge of r exactly what the Batanee due ea the job vac~ 


A ee enn 


But Mre Wine had stated that he needed this paper 


—-——____- —————— 


inorder that he could get some money for the were Ba 


had porSemed. So based on this and the receipt of the 


-~-—--. —— ee —- 


2-$36, oco.o0, and with th the w under rstanding that additional _money. 


would be fs: oxthconing, ie i can't essctly ¢ quote > 44 no 
went sonething Iike this, that we would get eb together ¢ and 


settic this matter at a Inter date. I went ent aioad and I 
—_e_—_—_—_— sn nekRe_sees eee — ae ea 


signed the paper. s Sa ee 


—— ~~... -_————— 


Q Uo you have any recollection of approxinately when 


_ first, wro participateé in this pormeceation that you have 


eescribed? 


A " ghere was Mr. Wins and oss in his office 2S plus, 
_————————— oo 
I do not know the woman's name that he had Eons in the _ 


she was not always in the conversation, she was the 
: —— 


—_— 


——— 
Wine s signed 3 it, decw_u ut the 2 paper, Tt _* signed it and she 


~ 


-Q who Tae a staton ent E rogarding vis what t you haye _ 


| described as an aubutersteocist that the a anount | WES 3 not jot Final. 
eateries oes aug beac the amour 
© — sz > + 
Did you say {8 or aia Mr. ¥ ey it, or aid anyone say it it? 
A: In the Sea in in the » back & office » there 


where this woman, whose name r 


—, 


Wine ne and stated ed_you_understend n@ that ¢ this is not a final 


figure and t he said to ne that we would get this thing 


ettled out at a later date, _ meaning that as far aS the final 
ee CRC ee se ts pate arenes 


Q” Do you recall the date of the meeting? 


A No, I do not,” : 


| BR, FRIEDMAN: I would like to have marked for 
identification as eae No. 9, this document. 
_' ° @laintif£'s Exhibit no. 9 
hes as. was marked for identification) 
BY MR, FRIEDMAN : 
Qo. Z would like .to ask you, Mr. Williams, whether or 


wey 


not you can tell us approxinately when the meeting you just 
testifies took place from an exemination of this docunie ent. 
/ Pocunent passed to witness) ge eee acs 


A The 27th of August, 1964, the date that I signed 
this indicating). s Egan sue 
Ae Is that to the best of your recollect! on, the date 
that the neating took ae 
= A Yes. 


‘Tl 


Q ; Baty Mr. t wt iiliams, Z showed you what = would like 


--te have 2 embed: £ieda as Pinintiéets DBxribit “9. 10 ior idonti= 
‘Bleation = a ai hapa ts = 
eos a “(Plainti£s's ‘Exhibit i. 10 
a for ears fie er 


pe ee 


. PREEMAT: Si pany eae : | | ae 
{| 


ond ask x you wrothon ¢ ox Bee you azo fant tsar with 
ibit Yo 10 for ie don sisication, 
a Yes, this isa ez ege: 
streetion. eiyision's oranter ofzica. It gives 2 co: 
recozd of all the bills in the forms of 3's Sei payment and 
‘balances cae — any particule: EEsest but this one is for 
the Pike Shopping Centers ; eaerce Ib 
Q - ean you Sdonti£ ty from the paral any of the enteries 


which are rolated to the $26, 90.00 check that you just 
~ ‘ | 


xefexrod to? - | 


A | Gexanining doct sitont) It is dated out in the gate 


‘column 10/6/é4y Check $25,009.00 which then is deducted from 
- i. 


the previous balance sh owing a kalance of $7,604.10. 


Q What portion, 1z any, of the cost eporati jon is 


‘ vofleutsd on this leégez as of this time? 
A This is only thet Works that is nendlied by the 


construction division. 


Q “What is the entry immediately preceeaing the 


Ng 


$26,000.00 cntry? 


x Asis eredit? | 
: ¢] : No, on the card. % 
A Pike Shopping eantaes this Hos on yee Pike 
Shopping Center, final £921.62 sh rowing: a es of $33,604.10 
Q And may I see the card for a moment, please? 
(Document passed to counsel) 
rs And what job ticket does that (Gndicating) refer 
to? : | ie 


aA’ cBL7i44 < 


Q Which is what, Exhibit No. <= Plaintiff's Exhibit 


‘No. 3 wo 


A. Plaintif£'s Exhibit No. 3. 
wR, FRIEDAN: I offer Plaintiff's Exhibit No 10 
in evi dence. pe : 
MR, ROBBINS: May I see it? 
ve GE 
(Document passed to Mr. Robbins) 


_ Gag AUDITOR: ZI admit that as Plaintiff's Exhibit 


(Plaintif£'s Exhibit No. 10 
was received in evidence) 


BY MR. FRIEDMAN: 


Q Now, Mr. VER EES do yomRncn 7 who did ox who would 


“have made the entry to CDI7I44, Plaintifé's Exhibit No. 3, 


** * 


-*, 


(Document passed to witness) 


And I ask you whether you can identify those, these 


are both for identification for the moment, 
A (Examining documents) Yes, these were contracts 
that were Grawn up where the original quote was broken cow 


into two contracts. Ric Cee ger 


Q The original eniseaNton by that = mean the one 
shown on Exhibit 12-A? ees 
A That is correct. | 
| Q- Broken down into two contracts? 
au AUDITOR: How much is the bid on 1282? 
BR. FRESDNAN;: 12-A was the Brookville - 
ie AUDITOR: How much was the bia? 
BY MR. FRIEDMAY: 
What is the amount of the bid? 
A $26, 186.00 ee 


Q ‘And the two contracts are respectively how much, 
Si : lees 


1228 is how much? , 
a - $19,801.00. eed 

Q And what is the work described in the contract which 
this (indicating) covers? | | 


A C& P Telerhone Company. 


And the other contract? 


Q 
‘A Is esignated as a"warshouse". - 
Q - 


“In thé amount of — 


ad 


| $4,699.005, oan tes fee PES : 
aR FRIEDEN: r ‘often 2205 and 19 in evidences 
“SHE AUDITOR: Any objection? : 
ee MR. FRIEDMAN: Could ve stipulate that 12-A and B 


are past of the same contzact; 12~A being the original attech- 


4s 


BR. ROBBINS: 12-A is the original bid which gave 


rise to 12-8 and 13. 
3 lym, FRIEDIAN: But it refers to in the contract 
; / oo . 
itself and that part of the contract. 
: {counsels conferring)! 
MQ, FRIEDMAN: 126A. and B together meme one 
contract really. = ieee 
MR. ROBBINS: Lae ana 13 con; morise a contract. 


MR, FRIEDMAN: Arc two. parts of a single job as 


broken downe . 
‘ToS AUDITOR: You say 12-n and B -= 
MR. FRIEDYANs Are part of a single document." 
- om. ROBBINS: 12-8 incorporates 12-0 by reference. 
I think actual} ly so does 13, 7 eee : 
MR. FRIEDMAN: 12-4 which was the origins take-off 
letter and originally broken cown to attached to both contracts. 
BY MR. FRIEDMAN: : Rett 
Q. Now, ir. Willians, the Plaintiff's Exhibit No. 11, 


which you have before you, was ‘that part of the two contracts 
= - * * * Se 


mine Tt 
oY, i 


3 _ 


Laie ‘ves, in cur overall aatoa: ee “ ae eae 


- Q “Wiss there any work _perfoz erosmaal incomection with 
either ox these eoneraceon over and above or separate fron 
a 
the work covered by the contracts thenselves? 

mites LATS eA tee eee eee 


A Yes, at the time the work was pe ees ned we encounte=ed 
ES a ee eee 
- | 


unstable subgrade conditions, % wet. subgraée_and Sear vadine 
a ee ieee ese S 
Work over and above the ee contract t to b be & Gone 3 ond exushed 
Cee ccc c cc ann a aa aa 
2 thes Agere. 


Q° Now I show you what I will asx to ace identified - 
as Plaintifé's Exhibit No. 14. ae bates ie rae a! 


ik 
is 


(Plaintiff's mevibit Mo. 14 
was marked for = 
_ BE RR, PRIEDAM: i | 
Q ‘hisis CEES Cee and I ask wks L£ you can 


enaetes thet for Use ae ae Seah — es | 


(A This was the pill Sor the C & P Zolephone PLO} act, 


Sos ss additional equipme: nt used over end above the con~ 


% tract WOrK. i: 
Q- And. x. wm 


< 


MR. ROBBINS ¢ vhat Was ‘that cB? 
MR. FRISDMAN: “17897. 


| 
BY MR. FRIEDUAN: i > 


-Q And I show you 2 2 packet of job ticket s which I 


will ask Pers BOER REECE as Exhibit 14-A one 
SESE SSSS init Oe 142 


-116 
Sts ope Was ee for identification) 
“BY MR. PRIEDIAN: Sey ve oe 
"9 “— together with two ledger sheets which I will 
ask to have identified as part of 14-A, Z will show you the 
whole thing in a moment. ; ; 
(Short Pause) 
I ask you whether you cant identify those for us? 
/. ocunent passed to witness) og qe 
a. | (Examining docenen®) The tickets represent the 
equipnént used ,in the job over and above the original contract 
Q in connection with the ~~ Re 2 | 
A athe the underecutting of the inferior sub~base 
and the placing. of the exusher and the Hain of the crusher 
zen stone stabilizing the sub=hase Ze : were 
re) In relation to the iéentifying page before you 
a (indicating), Ex cnibit No. 14 €3173897, can you relate the 
tickets 14-a to 14, is there 2 relation betw 2en the ‘two? 
A Between the tickets? Oe ere Ce 
Q re Between the tickets and the Exhibit’ 14, res 
A "Yes, these tickets are summarized on this worksheet 
findicating) _Yepres ent the nwibers of hours end the again, 
agreed on prices for the additional work. 


Q Under the heading on the CB17897, what heading -- 


A Equipment rental. 


ae 


_ MR, FRIEDMAN: | Z offer 14 and 14~A in evidence. / 


e 


the c & 2 p telephone conpenys ‘ 
Which is Exhibit 12, § $29,801.00, is that coxzect? 


mhat ee correct. 


How abut 157 ae : 
AB ; To be tonsst, ze is 3 no way that 2 


this without “having Eee a : workishest or something th 


ee with, a 


: Me FRIEESAN _I£ you will indulge |me for a moment, 


plosse. ad . - i o 
| hort peuse) t 
om BR, FRIERANS a 


Q z adiress yous attén stdon to the doe tickets dated 


ganvary 28 and Jenuary 29, 1 965, which ere pert of Exhibit 


eee m 


No. ea, and see Be they explain or refresh your recollection 


on this matter the les t two in the packet, is you = Cees. 
; cle 


au lpeicale? 


AD (eanining « Gocurents ‘s) ‘hase : are evo of our tick ets 
‘that are signed by equiprent rental when vox, is s performed 
over and above the contract the tes are the sans as referred 


‘to in ca1el27 ‘and the ‘hours for the equipzont! and labor also : 


correspones. ; Ss : 3 
. [ae ~ ~ 


3 = 


_@ - Can you tell : from those Je tickets 2 and the work 
shects attached to then whother or not those 2 tickets and the 


“biit 012127 ars ‘related to the C & P melophone contract or 


to the vexshouse contyact? ; oo e= = 
eee : : 
=. A&A -” Phey are related: = ‘the C&P Telophone project. 


v 


‘Qs So that the bill CBL e127 is related to the sane 
contract as the enctier bill: enely, Exnibit Ho. a2 fox 
$19,801. 00, is that een ean 

A . hat is correct. 

Q Now I would 2eHse to show what = wid ask to have 
identified as plaintige's Exhibit - No. 17 - _ : 

gue AUDITOR: What happeiied to 162 
MR, FRIED! DUANs I hed the regorter re two 


exhibits during the recess and we can come back to No. 16 


without Gifficultly. 


vo" (1) * @laintife's Exhibit no. 17 


’ was marked for identification) 


, 


‘BY MR. FRIEDMAN: yeas 
Q 2: will show ate Exhibit No. 17 for identification 
which is identified as Cpie464, end ask ie you can identizy 
that for us. eocree ae 
| @ocurient passed witne ss) 

: re : | (examining document) This isa 2 bill for the warehouse 
on nrock ville Road, plus the additions to the con tract equip= 
7 ment rental and labor and open etc., which was additions 
: to the contract for work over and above the contract. 

Q And this is the contract pxaibit No. 13? 
A That is correct: z 


z) Which is the Brookville Road warehouse portion of 


-- the jon, 4b that correct? — 


sus is correct. 


mr. PRIEDMAN: May I Bren this in evidence, 172 


Re ROBBINS: No obj ection. 
cE AUDITOR: “17 is received. 
(Plainti£e's mxhibit Ko. 17 
. wes” received in evidence) 
BY MR. FRIEDYAN: ee ee ae 


Q ° Now I show you +- again, I am going to ask to have 


it identified as No. 18 — 


/ 


(Plaintiff's Exhibit Noo 18 


was marked for identification) 


ee 


“BY MR. FRIEDMAN: 
“e~ and ask if you can identify it for us, plase. 
- “(pocument passed to witness) 
gust what is it? : | 

Sie a fexenining document) It is: a ledger card kept by 
‘the accounting office BoE the coseteretion division for both 
contracts for the C & P Telephone Building and the warehouse 


a 
a . 
' 3 


' on Brookviile sete fg eR eo Ses ae — _ 
“@Q And can you tell us from an exanination of that ledge 
card and Exhibit No. 1, which is CB18646 relating to 5S 


warehouse, whether or not the Sea pi1lcelssés, Exiibit 


17, has been paid or unpaid? 


“zt was paid. 


Q- Bec eHEES Yous 


Now, ‘Ere Willia ms, I show 7 you vihat te Sere SE arked | 


for ide entiz Eication as Exhibit Ko. 16, which is z cover bill 
and series of invoices and jo>d ei cheats descr 


Cat oar ae ee 


Road state sment, and I ask you whethar or not you can 


7 


(Cocument pzssed to wi 


tress} 
A (Sxamining documents) Yes, these are tickets, 


invoices for crusher run stone and gravel del 


/ 


_ project on Brocxville Boe 


Q and ean you ide sntify © wnat that stone ox crushe 


rock oz gravel dces, that’ includes truck hire 2s well, can 


you tell? . , os ‘ | 


A (exemining eceunent) No, sir. 


cy can you tel us vwather those rei pues CEES tnvoic 23 
for tre stone, zavel, wich ware covered by the two or eithe: 
of the 2 Brookvilie Road ~e of the contract, Lt oz coe 

 @ocanent passed to witness) 


Pet R 
AO | (Gxonining docunent ) There was mo , stone | or gravel 


called For in the contract, original contracts. “this wes 
po PAs NS 


See 


for work that was as fox foutsida of the scope lof the contract. 
Q I ‘see, —— without legal inference as , to extres 
isa, Mr. robbins. 


Are the invoic: 25 and job tickets which are co covered 
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by Exhibit 16 for identification part of the materials Givie 

sion or the construction division's billing practice? | = 
A These tickets aaa invoices — ont of the materials 


’ ’ “ | 


division. 
Q Could you, without repeating the entize Geseription 
that you guve us before, would it be accurate, to state that 


the invoicing and tickets which are accu mulated as Exhibit 


16 for identification were prepared and issued and billed in 
the sans manner, generally speaking, as the invoices and 


: | 
tickets covered in Exhibit No. 8, the Bow Avenue statexent? 
A Yes, sir. i | 
- =a 


= 


FRIEDIAN: I offer Exhibit 16 in evidence. 


This, I might say—~ ee | 
"MR. ROBBINS: I object to it being submitted. 


MR. FRIEDMAN: What? 


’ MP. ROBBINS: on the basis that 16 tas not been 


tied to the C & P Telephone Building. kay 
MR. FRIEDYAN; ity night say that I understood that 


‘it was stipulated as being the invoices subsumed under Item 


II, 2, these are the invoices and re eee on pane e 2 of the 


ate shee it 


plaintice's: si catenent. 

MR, ROBBI NS: I think we nay have 2 seen bit of 
a See BERS Thes se were subni tte ed to Me, “now I am am not 
required = eee fornal BECOE o£ then, that is cartain. 
But I do not believe they say on then Brockville Road station 


228k 
— or at least the one that I have. ‘Taey s2y Brockville 
Road. We have put into evidence today two contracts. It is 
@dmitted one hes been paid oz at least it has bean marked 
paid. Now I nust question the relevancy of these as to 
Which job they apply to. Plaintis ££ has put in, granted with 
no objection fac the defendant, the Cae Brookville Road 
contact, I éo not believe, perhaps through ee witness 
yeu caa ask thon which they relute to and how they relate 
then = er : Seas 
BY MR. PRIEDMANS 
Q May! I ask a preliminary question: and I would like 

to shou mor _unrelated to this question for the monont, on 
the reverse gids of several Of the job tickets which are 
attached to the invoices, an being part of 16 for identifi- 
cation, this isa stamped (indicating) truck hive paid. You 
answered previously that you could not see any indication of 
truck hire in these tickets. Would that change your ansver 
upon exanination of that or are they still -— : ‘ 

A: (Examining Cocenene) “There was no truck hire 
charged against ssvine. This truck hire es relative to 
the hauling of material which is incorporated into the price 
er ton for the material, 


Q Cen you tell from exanination of ‘Plaintife E's 


Exhibit 16 for iden fication, together with Plaintice's!14, 


15, 17, 11, 12 and 13, which are all the document ee 
th 


‘;to Brockville Road wirehous 2 and ¢ & P, whether or not 
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job. ‘ticket “invoices which have been ‘temped togete: in 
Plaintigé's 216 for identification are related to the work 
performed on the scope of the Brookville — ~ C & P Telepher> 
Building or outside of the scope los that contract, oz bate 
side the scope fof the warehouse Brockville Rozd contract? 
aA (@amining Eosuments) | 
oO - Or to put it diftere ntly, was that work performed 
within tho arcaa of the contract work under either of those? 
A {Examining document) Well, the bill for the C & 
P Telephone projoct, which is Exhibit Eo. 14, went ont on 
January 30, 1965, which covered the contract for the tele= 
phone company in the amount of $1 19,801.69, pins the emin- 
feenc and xentai, All of this paoee that wes the gravel, 
that ws Gzlivered to this job, was de livored on ox before 
ste 28, 1965. Tho bill fox the wanehouse | went out on 
August 11, aoe “There was no stone delivered to the sou 
aft ter sanuery 28, 1965. In fact, on the varchoitse bill . 
portions of this Work was SORE EE the gas ditch and such _. 


things of that nature which would not have required any 
stone of this nature. 2 = 


So your. WIESE — 
Would be —= do you wish me to say it? 
Se ahead, 


That ail the stone went to the c & e Telephone 


“project =s WAS. tied with C317337. 


é. 
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a one addition 221 question Jack to: commits thate 


Under either of the con stracts, 22 oz 15, ¢ moneist the c & PB 

ia eS Se 

felephone Building or 
Dror eer 


——— 


the wexchouse, there any stone of 


eny kind con mtenplated or xet rired? 
er es 


any of the stone Gelivered to Brockville Rozd, 
¥ ~ | ‘ 


_ go far zs you can tell, paid for? 


A = 
FRIETIAN: : gible 16 and I subait that 
on either basis that it : Ligied t + the stone 
wes delivered solely in connection with the t oleph one company 
portion of the contract oF = and in any event that under © 


neither of the two Brockville Read contracts wes stone con~ 


teaplated, so in either event, the use Ce stone would have 


been something outside the scope of the contract thet the 
invoices and pints are admissible. 
| <5 AUDITOR: » Bobbi ins? 
oR, aes ce stilt object. x 
ou “AUDITOR: I will over rule ane admit them, 
" (Plaintiff's Exhibit No. 16 
oe was received in evidence) 
BY ER. PRIEDIANS | 


Q row Z show you again, Plai 's riiibit No. 18 


i 
! 


for identification and asi you whether or not you can teil 


-. 


"us waat thet is. : Fae ae ; / 
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__(pscunent passed to witness) = oS 
- MR> ROBBINS: 18 has been ‘daentified, 


. MR. PRIEDMAN: I offer this in cgttascce 


“(Document passed to Mrs Robbins) 
| MR, ROBBINS: Mr. ‘Friedman, before I agree, I would 
like the witness to eee as to what this puxports to show. 
BY MR, FRIEDNAN: . : | 
Q Would you tell us what this see card, 18 for 
identification, purports to show with respact to the Brook= 
ville Road area? = ee Sab seas | ; 
3 MR. ROBBINS: He has already testified that 18 has 
_ been <= pardon —. that the Brookville warehouse has been 
; paid for. 3 a 
“ee. PRIEDIAN: As shown “from the card. 
MR, ROBBINS 3 No; you would ‘like to ask what it 
poeerte to show with re ogard eo the C&P Teleyhone Building. 
BY MR. FRIEDMAN: Perel 
Q Could you tell us from the ledger card what informa- 


tion you can cerive respect ing the C& P Telephone SEELEY 


ENS has, as for work billed through the ‘contract 
“@ivision, there is a balance of $1,747.97, 2 balance against 
the C & P Telephon2 Co. Building. : | 

@ Can you tell us other than the payment made, of 


fifty-seven hundred odd dollars for the werchouse, wnet were 


¢. 


the total payment made as reflected in the ledger card against 
-the C & P Telephone Building? eee ‘ wae | 
A $19,801.00.  e eee 
om. FRIEDMAN: I reoffer the exhibit; do you renew 


your objection? 


a 


2 
<= 


MR. ROBBINS: No, I don't have any objection to it. 


THE AUDITOR: Admitted as Plaintiff's Exhibit No. 


| (Plaintifé's Exhibit No, 18 
was received in evidence) 
PR, ROBBINS s of course, it is undexstood that =I _had, 
d {Ee 


no legal objection to the admissibility and only ask thet at 
ee re Sm pavyaton 


o_o 


= 


the | end of of the trial it he saver such ch weight as as entitle ed. I 
am not agreeing to anything therein ¢ contained. w 
. MR. PRIEDi 
Q Nov, Mr. Williens, eid you have occasion to discuss 


or meet with Mr, Wine after the — strick that, and I will 


start again. 


z show you, again, plaintiff's Exhibits No.'s 12 and 


13, which 2 axe ‘the two Broo: ville Road Coe Where were 
those contract exsecuted? 2 
(Pocument passed to witness) 
fo the best of your recollection? 
A 2 am not 100 per cent certain, (examining docunent) 
but most of the work that ‘we dia as far as contract work 


negotiation was all done in hr, Wine's office. 


‘A X do not at this point, 
Q Pe you recall whether or not the contract were 


submitted to you by mail for exsecution or whether you went 


to his officer or he came to yours? 


A xr don't IC how to answer that question because 
the one meeting I distinctly erenser) was apersonal meeting 


but it was the one in between GEE contracts and my securing 


? | 


the plan for the take-o££. 
Q Well let's go back. You went to his of Efice to 


secure the plen for the take-off, is that correct? . 
A That ig correct. = 9 = gs 
Q fhe take-off was subsequently mailed to his office? 


That is correct. 


ts 


pid I understand you to say there was a personal 


Shat is cox rect. 
*wmat transpired at SES meeting? 

A At that neeting we aiscussed these prices so we 
Conese wnat the prices were. esoing to be for SESES two 
projects, since itr. Wine 1 was not “inaccord with the amount of 
“money we had so stated we vented, for the work, and also at 
that meeting we discuss sed the Sete that wes due on the | 
Pike Shopping Cento. : 


Q How did that subject come up? 


A «<- That subject came about because when we were 
. . : A | 


ad 
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zemuestes to submit prices Zor oe new eos and zi 3 done 
this, end then in turn & conrerres with other mer apare of our 
office ace this matt er as to whether or not we desired to 
take on additional work at this time with tir. Wine or not, 
and it wes Rconatucet that we would. When we met, I wanted 
to bring out the fact that there was additional money due 
on this; thet it, the Pike Shopping Center, ané that it was 
still clearly under that this ERY was due. 

Q Did this meeting BRS place after you had received 


the SOLAR 00 check from him? 


Continue, that erereptces i besi es ss that, what aie 
you say and What did he say as best you can zenenber? 
A in conjunction with the Pike convers sation? 
Q At this moetiner: yeSe 


A -In conjunction with the 2 bills s_due on the _Pike > Shope 


are 
Se 


ping Center, he had received the new eumstatemant : and pe a mentioned 


— = —— 


certain numbers to Mr. Wine relative to the e original contract. 


—-- ————— 
_- —_— - 


‘@nd_ additional boriaber tod by the contract division. He_ 
‘called his woman from the back office and d_ questioned her = 
about this particular bill, this. is_the_one that was -- she 
had a | balance of $17,060 and_ something. 


Q Is this Plaintiff's Exhibit No. 3? 


-. (Pocuzent passed to witness) 
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(examining eocumant) That is correct. 


Waich is dated what? 


. September 8, 1954. 


' Continute 


not seen to be aware of it nt the time. Tf oo in turn 
SS 


mentioned to Mr. Wine the fact of the oosn account ¢ ox that _ 


—. LS oe 


materiais and truck hixe that was billed by the raterial 


~ —= oe 


division as to that balance being still due and_not_paid for. 


Q Is that the balance which you are referring to 
zeflected to in Exhibit No. 8? | 

A Yes, for $11,055.51. 

Q Go shead. 


A Well Mr. thine like to went thr rough the the ectling to 
——<$<——<—————— Sr Sea eae 


sey the least. And ke called in his wonian and second tine . 
and asked shout thet and her reply was that she didn't think 
pet SE eS es ee ee 


this bill had anything to do with what he and I were talking 
er a ——<———<————— 
abowt seletive to the bilis to the Pike shopping SEE ESES - 


Thaat is why she had not a3 eid anything al about it.) 


: ‘ | 
Q Shen waat occurred? | 


A Well, in essence, again it wes soxt of 2n See 


—a 


that ts » Wine was -going | to : further icok into 1 this matter =r = 


we were going to get together. 


Q  .And do wnat? . 
en . 


-.. A” And'settle these bills. 


oe (Short pause) a 

—Q And what, > Ge anything, occurred with respect to 
‘ either, what discussions or what was stated either with respect 
to the discussion on the Pike that you have just been telling 
us about or with respect to the Brookville Road Ae and 
contract? | | . 

A Having x esolved the Brookville Road in the dollar 
and cents aspect to both of us and Mr. Wine! s cement to 


look into the balance due on the Pike, we parted, I left his 


office. 


/ 


Q Did you then have or did you then execute the con- 


tract at that time, the Brookville Road at that time? 


No, they were prepared and executed at a later date. 


They were prepared you said by Mr. Wine? 


Yes. aay ge 


Q And do you recall now whether chez were mailed to 


you and executed bY you at your office or RE you went to 


man maine rar a em 


his office and executed them there? ie ie 


A - xarining document) I cannot say 100 per cent sure 


other ean the lfact thet I know that all the contracts and 


soforth, the estimates were, we went to Mr..Wine's office 


and ‘handled it there at his CEES ae 


Q when oe erecntes the CORRES SS ao you know oh 


or not it was exe cuted on the aate which is shown; 


’ 


namely, October 6, 1954? 


BR IF not on thet date it had to ke close to that date 


because semewhere Mr. Wine was telling about 2 trip h he 


going ito make which he subsequently made vinich Wes to be at 


that particular time, 


Q Be told you about a trip which he was making, 


connection with the work? | 


ry No, it was some trip to some foreign country, 


cnow wnat it was in connection with, 2: vacation, or 
a Y ¥ 


What, if any, instructions did he -- was there any 


connection between the SEL rent a was - ing, this trip 


and the performance of the work? 


A Yes, Mr. Wine made t tuo, statements. | , One, first off 
es, Mr, W 


that it was 2s_inportant that this work progress with gees Se 


the other was <= iz remewber h hin : Sz saying t that he he didn tt: “want te 


a 


“xyun into the : sane situation ¢ that he did in- the P: Pike 1 with a— 


Jot of oxtrose 
Q Waat aid you say in hn xespect EO_e: 


comments. 


A I don't off-hand Tease ‘the eorase _I undoubtedly 
SS SS 


——— 
- —_— — —_———_—_ ———— eee 


gave hin SONS SC sort 0 of as: See natter: 


- _——— —— 


-—-- Q At that time, or about that time had you visited 


: Li 
-the site of the job, were you familiar with the job site? 


. 
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EXCERPTS FROM TRANSCRIPT (10/10/63) 
EDWARD ALLEN WILLIAMS—DIRECT EXAMINATION—BY MR. FRIEDMAN 


* * x 


was marked as Exhibit P-3 in the Pre-Trial St atenent, and Tr 


wili ask the reporter to mark this as ‘Plaintifit's 20 for 


identification, ee coe 
ee (Plaintiff's Exhibit No. 20 was 
“ marked ‘for identification. ) 


HR, ROBBINS: You mean it was marked Pre-Trial 


Echepscice? Se a ee 


-MR. FRIEDYAN: @ is my own notation, I believe, 


MR, ROBSINS: No, A-l end 2 and 3-C. were the build- 

ing contract. E ne = ope er oILE 
| MR. FRIEDMAN: You are correct. ‘T an sorry. it = 
C. And I offer it in evidence, mR RORBHIS: No objection. 


a THE AUDITOR! I will admit that as Plaintire!s , 


Exnibit No. 20, Mark at aeni tied, 
2 eee a ices ‘Exhibai No. : 20 wes 
Se. 2 cs. 7 aémitted Into evidence, ) . 
a Season ah oe 


_BY mr, PRIDE JAN: 


@- I. ask you es “you can tell us what this is and what 
it repr resents? ae 
A ‘It indicates a cont tract petueen Reseenne a aa and 
Contns Sand end Gravel Company Sor the ins tallation | of a 
erking lot at Soke Drug concngese at Avduick-Arénore industrid? 
park: eae ae aut a eee EI cs e- 


Qu Gan you tel usthe etre unstances under which that 


pelea aa 
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8 “contract was entered into, in generale... 


A Tats contract was entered into on the sane Gate 2s 


was ee Brookville Road contract. 


-—.- 


Q You ‘gay on the same ey. With whom id you discuss 


this and negotiate this contre ct, with anyone on benalf of 


Russwine? eS CE cepa ee | ee | 


“A With Mr, Russwine. 


I se. Waen and where? 

: ae ; 

as office, en we went | over the ‘other contracts. 
= Sia = : 


¥ other “contracts? 


For the Brookville Road, © and pe | 


-* 


And was th rere ‘any particular conversation relating 
+ 


to this. contre et or “the Brookville contract =F that vime 


A : don't ‘reneaber anything specific | about ‘this 


- 


particular contract. Onty the Brookville Road contract, 


ee LESSEE previously stated he didn't want to gO into eny. 


4 


adéitionel expenses as he did on the Rockville Fike Job. I 


don't recollect anything t re said relative to this oie 


contract. oe 
3 Q .Was this ea same conversation or & 5 gifrerent conver 


sation than the one to which you have already testified | 


concerning the SET EES ee contract? Was it a different 


time or the same 2 conversation? pte a0 
A" Tne conversation I am referring to took place on the 


“gay phat Mt BESS end r met relative to the cont fracts tuo 


Sree 
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for Brookville Road and one mere at Dart Drug. 


@ : “Have you already ‘testified as to that conversation? 


¢ - 
z 


rane 'E believe I etd, a So Fook 
Q _ Can ee tell uss was feeirorick to ve pe orformed oe 
Cone: ee under the contract Exhibit 20 per formed and pertates 
to the best of your ymouledge? ; ee ok | 
A Yes, it Was. o | 
Q Was it paid for? 
a I believe that the base contract wes patd for. 
QQ. Was there any billing or any Wen performed which 
was not pai 16 for in ‘connection with that job? : 
A There was a small meres Job that was done after the 
contract was ‘completed, and that bill had not been peid for, 
_ AR. FRIEDHAN I would like to’ have this ecouneht : 
marked Bxntbit 21 for ident Jafication, 
BR. "ROBBINS: Is that P? 
IR, FRIEDMAN: yes. . 
MR. ROBBINS: ‘No objection. 


mR,’ FRIEDUAN: And I offer it in evidencey 


THE AUDITOR: I will eemit that as Plaintiff's 


Exhibit No. el. A at ates gens 
(Plaintiff's Exhibit No. 21 was 
“marked for identification and 


received in evidence) 


“BY IR. FRIBDIGAN: nears Se = 


Q Ss show yous MK. Witltens, what hes been marked ‘as 
c- 


Exhibit No. ei, and ‘ask you abe you ean tell us” what that is in 


the firss place? ee ee 


A Yes, It's a ‘111 from Contee Sand and Gravel Company] 


to the Russwine Company for asphalt repeirs performed at the 


Dart Drug. 


Q Has this bill been paid? 


To my knowledge, this bill has not been paid. 5 


Cen you tell us what work is’ seep by ‘that 


It's a oe bill for certain aspiialt work, but I 
am not positive exactly the cireustences. As t und derstand it- 


MR, ROBBINS: I RES the" witness is seying he 


eian't -- he wasn't certain and so forth, and now he is saying 


ee 


helamdenstecés, se ee — . 
THE AUDITOR: I will sustein the objection. 


Meld us what you know about it. ad 
* BY ER, FRIEDMAN: ; 


Q Tell us whet you ‘know about tt, Sabena work is 
| : 


be 


repre esented by a if pice know?” toatl 
I know only what I have been \ eavised.. 


Advised by whom? 


A 
. ~ . 

a _By one of my superintendents, oe 
‘ : 


Which superintendent? 
oi ees ies * * 
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Russwine Company and worked under Me, Berkley. 
Q Did you have oceasion to meet him? 
A I dontt rightfully reme’ mber whether I did or ge 


Q ines there any other signatures that you can readily 


identify? SS leant am 


ed: Yes, there are some by some of our employees. Pail 


-< - 


Frytag (phonetic). 
. Q What would be the occasion for that? 


A- It. has always been the policy when material of this 


nature goes to a job, once a job is miesteer ifa representa~ 


tive of the coupany that we are performing the “work for is not 
on ‘the “Job, for our man to go eheed and sign these tickets for 
the company that we ‘are working tor. 


-@ “What happens to those tickets? 


A Copies of them are turned over to ‘the Contractor 


. 


that we are working for. 


~ 


Q- ‘ Are easy, Sore with the Rates oe any “event, copies 


“ POO 


of the tickets? Reo tete iene = ee 


A z Yes. The as nae x = ean 2 ae 


Q Now, examining Plaintiff's No. 16, which relates to 


the Brookville Road CaP telephone Job, ean you tell us any of 


the signatures that eppear on the job oe there? 


- 


A Most of these were » signed by Mr, NeKey, some by 


Mr, Barkley and 2 few by various employees of Contee Sand and 


Gravel Company. A 
S* * * 
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CROSS-EXAMINATION—BY MR. ROBBINS 


* * 
repair was necessary, and I Sustanictcd certain per Sonne? of 


Contee's to proceed with it sae co it, 


Q a) then, you had knowledge of what ene) work was; 


is that correct? 
y:) Yes, 
Q What were they? 
A his was a repair in a driveway ae one of the 


utilities, 


Q "Was this repair work that had to be put in place by 


Conteé? 
A Yes, 


~Q Was this not covered by the guarantee under the 
Sara a ck Cee 


contract? s A No, 
Q What is your reason for saying no? 
A They had_to -- as I was advised, it_became_necessaly 
to cut through our paving to install or repair this utility, 
and then the area that we cut through had to be repaired, ang 


this we did, Consequently, it was over and’ above the_contra¢t. 
| Q =: Who cut throvgh it? ; | | fl. | 
A Who repaired -- worked on the 2 ubstities?. 
Q _When was it cut through? ° 
A As toa ‘Specific date, I don't know, It was after 
we had completed alz the work. 


-Q - On June 22nd, when you signed the release, Gid you / 
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have knowledge of these cuts having been made? 


! 


4 I may have, nae . ; =. 


Q Did _you ever receive a written order for this_ 
ww SS 


repair work?_ 
A No. 
Q Did you ever receive a verbal order for this fron 


Russwine Construction Corporation? 
A Fron Mr, Barkley , ; 

You received it from Mr, Parkley? 

Yes, | 

Is Mr, Barkley an ofttcer of Russwine Corporation? 

I wouldn'¢ oe 

Did you check to see whether he was or not? 

No, sir, 


Are you familiar with the terms of why relief has 


ntroduced as Plaintiff's Exhibit No, 20, with regard tp 


t 
To @ degree, 


Q I show you Paragraph 11 to refresh your recollectijon, 
5 / 


Does that refresh your recollection? 

A Yes, 

Q And what does the contract call for with regard tq 
extras? 

A. We were Supposedly to have 2 written condone } 


Q- And not Just any written order, but it had to be / 
Ce a 2 
. / 


139 . 


GHR WITNESS: I did not see the repairs before or 


efter they on made. 
—fHE AUDITOR: You don't know really whether it was 
a wtility cut or not? ! 
THE WITNESS: No, sir. 
BY MR, ROBBINS: | | 
Q Who advised you with regard to this ee 
A I had several people that were involved in this. 
One was Mr. Hazelbach, and the other was Mr, William Wines. 


Q th of those persons are or were employees of 


_Contee; is that correct? 


A Yes. 
Q Isn't it a fact that ordinarily when there is 2. 
--atility cut, the utility company will repair tt? 
A Not_on private property. | 
Q Not on private property? 
A No, oe 
‘Q Now, Mr. Williams, would you consider the repair 
work to be within the scope of the’ contract? . i 
A To be a part of the original contract? 
Q X didn't ask you that. I asked you if you ‘considerpd 
At to be within the “poe of the contract. 
MR. FRIEDMAN: Objection to the questioa. I think 
that's calling for a legal poston : 


MR. ROBBINS: I would ordinarily agree with my ny 
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colleague, except during the case in chief, the terms were 
being used back and forth. Now, I want to get into since they 
were being used during direct examination, as to netrer this 
witness ounce montis to be in the scope, and I think then 
because of the consistent use of the term, I want to get from 
the witness too, the scope of the Renter 

MR. FREEDMAN: I would not object to whether the 
witness considers it to be within the scope of the contract, 


THE AUDITOR: Are you withdrawing your objection, 
y 
or do you still have it? 


MR, FRIEDMAN: I object to the extent that it is 
‘ealling for a legal conclusion. I didn't understand it in 
the terms which Mr. Robbins has explained it, that he is 
trying-to get the witness's understanding. 

THE AUDITOR: Do you. object to. the questim or not? 

“MR, FRIEDMAN: As explained by Mir, Robbins, I do 
not object. - 


BY MR. ROBBINS: at 


Q ‘Do you consider this repair to be within -the scope 


of the contract? 

A No; I do not, 

Q Why? 

A. The basic contract wes completed and the necessity 
of this Poe was to -- well, Someone’ 21lse's esp Ore nD Ey, 


z) Hed this been the repair of faulty work, would it 


"xe 


14] 


under the BaCves one er Plaintifrts No. 2? | I show this to you 


to refresh youn recollec tion. 


: : | 

~~ : It was to supply certain eqatpment and trucks on en 
hourly rate basis, and also crusher run stone at so much per 
ton. 


Q Vhat was that work required for? | 


A To condition and stabilize the subgrade of parking 

Q Could the work called for to be 2 performed under 
Plaintiff's No. 1, that that was to be performed to Pike Shopping 
Cénter, could. that work } have been performed | without ¢ the 
addition in the work called for by_ Pleintift's _No, 2? 


A Not at the time that it was perform med. Seer 


+ 


Q There came a time, December 5th, Sis executed on 


behalf of Contee and Mr. Wine, on behalf of Russwine, you 
| 


executed what has been marked as Plaintiff's No. 2; is that 


correct? 

A That's correct. 
necessary for the completion -- for the performance and 
_ completion of work called for by Plaintiftts No. 12 
oe eee | 


Q Wasn't that, in fact, then an extra, which is caliéd 


for as a condition of contract under the terns written in the 


mason on Plaintiff's No. 1? 


* * 


operation. . 

Q ‘Explain tt to me 

A The delay is thet you are ponoontne a machine that 
is cutting out meee! yor have to ast Your curb and gutter 
Lome You cen never proceed as eT as ‘to nether it hes 
been cut within the whole are?, within the plus or minus of 
2/10tis prescribed. Much of this material was actually being 


moved by the loader to her center of the parking lot and put 


in a pile. 
9 How long did it take to 80 the curd and gutters? 
A I offhand dontt remember. In fact, much of that 
work was continued on in the spring of the year. 
Qe fi show you what has been admitted as_ Plaintiff's 
" No. 8, which is a statenent ana Job tickets We . Bow Avenue 
(phonetic). Now, that is what? we have been referring to as 
the Pike Shopping center, is shat cor meets 
A “Correct. 
Q ace you tell me by looking at eee indiviauel, job 
tickets or even the recap sheets on then, as to whether or 
not would come from the work to be performed under Pleintirtts 


No. lor the work to be performed under Plaintiff's No. 2? 


A All of this would come under Plaintiff's Exnidit 


No. 2. - 


Q What is the basis of that? { 


A Tne ALES and trucks which were assigned ee here 
* * & 
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THE HIDES Unéer which contract? — = = 


RR. ROBBINS: “fo do the whole shooting batch. He 


vis 


vescs ited that they needed it. 


BY MR, ROBBINS: 


6 You did use crusher run stone? 


A Yes, sir. ; ini ee 
Q. You testified that the items called for in A-2 


were Cae xe complete the “job; “is that correct? 
. : 
A Thet 4s correct, sir. er ee 


7a Alt right . crusher run stone was not called for 


and would not be pecmerecie to “complete the Job unger A-1; 


is that correct? 


4 That is correct, sir. 


Q - _ Then there « came a time that you coun Soa couldn't 


do it ‘without: that; is bes correct? 


as yes, sir. PRT Sie pccte = | 
Q ae <ESE ee found out you couldn't do it without 


‘it, then yeu entered into the subsequent agrecnent in oréer 


— 
i 


to provide it; ae that correct? 


A Yes, sir. Se faci a us SS 


Q When Gid you ener the job site an the first 


; | : 
instance? x thes a 


A ~ I don't remember as to date. -It was prior to 


the execution of tne contract. 


a <. "Q “No, a job of this nature, is erusher run stone 


generally required? 


- Not at all. times. sete 
1 


Q On the pasis of -your pre- SEES site inspection, 


you determined that it would be necessar ry? 

A No, sir, I oi8 ‘ot. far eee Se 

Q Did you not enter. into an agreenent on October 17; 
1963 to perform this work? =. = : se ae = 

A According to Mr. Russwine!s ° ‘specifications, yes. 


Q You entered into this contract on October 17; 1963: 


4s that correct? sar tee 


A -Yes. 
Soe E eee ; : ; 7 ¥ 3 y ania 
You knew what it was that you were to perform? 


A Yes, sir. 
Q ou 616 not feel obviously ‘that crusher run ReECR ST. 


would be needed, to do that work; is that ight? 


A ‘y didn't make any ‘conclusion or ‘decision. 
‘> 
? 


Q You didn't? 


A No, sir. SREP, argh Sate SIAR ae oC 
Q Who gi? yer see a oA 
h 


‘The specifications were established ae cee ee 


Construction Company . 


Q- “When yeu entered this ‘contract, then you did not 


* 


know that you wouldn't be able to do it without crusher run 


stone? _ 
; A “No, sir. Boas itn gael 


Q ° You went out and you looked at the Sob, conf you? 


~A yes, oa 


. Q Did you ‘feel that you could do it: without erusher 


run stone? e = pee = C2 B aa end 
A - Yes, sir. Geadeniicectatn conditions it would have 


been Panter 


Q When you entered into this contract, ‘aid you feel 


that you could do it eienous crusher. run stone? 


A Yes, str. : = S 
Q 
and “specifications and having made ¢ a site inspection? 


That was on ‘the basis of Sacha Looked at the plans 


A Yes, sir, 


'Q Now, you were an charge” -- 


et THE AUDITOR: | excuse me, Mr. Robbins. 


+ 


Soh thoug ht you said the property, wasn't graded to 


the . plus or ‘inus o/loths of a foot? 


1 
+ 
ie 


“THE WITNESS: It was not, sir. 2 : Be 


THE AUDITOR: Do you have to have it graded to have 


proper depth in order to determine what you are going: to use? 


‘THE WITNESS: "Generali sot éonditions will preva} 


in certain areas and you can by visual inspection before itts 
NS 


cut down -- if it was within reason, maybe a foot or two one ~ 


way or the other, and you can ‘tell. 


” THE AUDITOR: When did you | decide 1t needed stone, 


after it had been graded? 


Aas as i . 
: =~ 1 ~ 


THE WITNESS: After it had been graded and we startep 


146 
baying. bas weather and it made it wet and unstable, 


BY FR, ROBEINS: a eee " 

°Q Was it ‘the enttre grading area that had to be done, 
or is ita fact that a substantial portion of that was at the 
proper grade? , ni nes aes 

A “Oh, yes, sir, some of it already hea ibsen paved. 

Q a Now, your work was Sate up Ren ma Jor 
segments, right? 3 3 

A Yes, sir. 

Q eee you were in charge oo prog gramming this job, 
is that correct? . 


Re That's correct, 


Q Now, what mere ‘the mayor segments of this Jo», 


and how oid you program ‘them? - 
A Well, the first operation was to ‘get aceess to the 

property by installing the ecceteratton and deaccéleration 

lanes on Wisconsin Avenue, so chey could’ Bees an entrance LERUSS 


way into the parking lot. The sécond operation | was to instal. 


the concrete gutter SOU the perimeter of the parking lot 


in order that we could set in there and do the fine grading 


and place the asphalt paving. 
Q And erect the three -- 
A Basic steps. 


Q ~-that would be access; the concrete; curbing, 


and ther the actvial paving; 4s that right? ~~ / 
. “ie * oe tii es f 
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least 508. of At > may have been Gone? 
A I may nave yes, sir. 


Q Was that a true statement? 


_——— -— - 


To the best of my knowledge. 


SE aR ey |. 


Q What did you find wit with h regard * to si Soil col conditions 


when you made your pre-contrect | site inspection? 


_—~. 


A ey) were satisfactory. 


c= 


Q Tey were satisfactory. ‘Now, on Oct Shee 17, 1963, 


Seem angen Tae SO ee 


oe 


~_—— 
—— ——— = —_———: 


you entered into the contract; is that correct? Take my 
aa Ne Lp ES Naar 


word, thatts the day on 1 the_ contract. 


‘Yes. 


+ 


And this was entered into” on the dete, is. that phent 


Yes, sir. a ee oe mal Sie 


Would you Sane with me just é a | manent please. 


Now, to the. ‘best of your recollection t believe you 
stated EES you were “working on it Ee the lest pert of 


Novenber; is. that correct? 
A Yes, sir. : LS 


Q Now, I show you Plaintiffts No. 1 and it shows the 
date whe contract was accepted was November 15th, is that 


correct? Se are 


A That's correct, sir, 

. : ona t 

Q Wat 4 ; were the soil condi tions as ice the date of. 
es ee ee me ee ee nme a ———— 2 


> 


socencenal 
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i OE wouldn'! th have any idea, gee i 


 Q “When was it that you found the alleged bad soil _ 


= ———— 


conditions? 


A eaters we had started work. 


Q “coulis | those bad soil ¢ conditions have res there 


when you made the pre-contrect inspection? _ 


AE They eould ha have been, ‘but as ‘x previously test Ste 
ata Rae se a sae aaa 


that they were Cx created primertly by y extremely bod weather 


conditions that were taking place at the vine. 


————— 


Q _ When were the bed weather ‘condit fons? 
A- In the latter pert of November and the. early pert 


of Decenber. In fect, we were having then the Gay thet 


™ 


Exhibit No. 2 was signed on December 5th. ee 


@ euat wes the weather between october ‘arth, and 
-Novenber sth? Sih 
A ay don't rightfully remember, pec sa het 


- Q ee But you did state that it wes possible that these 


SS 


- bad soil conditions were present when you made your pre-site 
“ anvestigation; ts that right? 


wh: “aE ‘don't follow the question, 


- Q . Strike that. How did you determine the stebility 


- of the sot when you made your pre-contrect investigation? 
A, : Herely by visual. ee ; i 


--#Q i By visual? When you started work, did the soil | 
seen to’ be the = 


mgias 


ed 
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HE ES I object. het calis for a legal 


coneees oie 


: MR, ROBBINS: EF iatit strike | that question. 


"12 BY MR? ROBS INS: 


Q- Isn't it a feet that Contee treated the 


Pike Shopping Center es one job? 
mr With respect to what, the performance of 


r the billing of the Sata ans and cont rect?” 


@ We will ask you first with regard < per 


of the SHOTS 


A “Yes, basteelly it was treated as. one projest. 


-Q Now with re egard to billing, isn't it a fact that, 


Contee billed it ‘as one job? 


A I dont really follow the line of question to 


honest. with’ you. It is is one one Jod. eee es — 
: - ya <a mee [ie 
Q hank you. Now, eirecting your sceention, Me, Willifems 


to the Brooi ville Road Jobs there are actuelly, two contracts 


on Brookville. Road, 1s that correct? 


A Yes, sir. Ss oe 


Q "One was for the warehouse and one wes for tha 


‘C&P Telephone Company building. ies believe se testified 


under dire ot exanination that you Serene certain, bub then 


there was testinony with regard to that it was Roa rocotlectifn 


“that that was a bill for the -- with reference to the Chesare 


and Potomac Telephone Company. 


ASS Yes, sir. eee Ses 


—Q Again, on this Job you neers tt with Mr. Wine 


is that correct? 
i yes, sir. 

Q Now you submitted a bid, and then as a result of 
os submission of that bid, here were “negotiations and 
eventually 2 contracts were tesveds is that sekeat 

AS: Yes, sir. 

Q pia you. again make an on site ins pecttones 

A. &stTt Been testified, I rememoer either the 
day that - signed the contract or the day after, I went to 
the iste: yes, sir. 

9 “Hou, do you recall pec or not there was a ; 
provision in the contract for C&P warehouse that time is or 
the essence?. : 

JA Nes. sir. 

Q ° Was there such a provision? 

A _ Yes, sir, an oes aa as 

Q Did | not Mr. Wine iso make it one to you that 

. time was really of the essence, and that the one was to 
procecd isremaatavene2 : a ( Sirs 

A “He did make a “point to stross that it was important 


tnat the work be performed eepcages much haste’ as possible: 


“put beyond that IX don'ts think -- A Baa roar ie 


* . 
———— = 


Q Dia Mee know that there was 2 ) ease already i 
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existence which was with the te? Zephohe company? 


A No, - sir, y dia not. 


2 Dae ot 


GOR Mr. Wine did not show you. that f deaser- 


A. Not that I renember,. 


Q He might have showed it to you? 
A ar 


“He might have. 


a ne nn 


Q Do _you_know tt that the occupancy of that buLIding 


was as dependent u upon Contee's finishing their work? 


Re OS r Sidntt ao that, but I could | assume 2 as much. 


Q, You could assume as much? 


_ — 


Yes. 
As a_ma atter of fact, just. as soon. as | Contee -- — 
MR, FRIEDMAN: Could I could hear the last ee 


ané answer. 


“(the question + was read by the seportes.) 
- BY MR, ROBBINS S - 
Q 


innediately occupied, is that right? 
i ti te i ea 


I Gon't know it to be a fact. 
——_— 


A 
Q You don't know? 
i 


No, sir. 


Q _ You are familiar with the Contests claim | pertaining 


to the C&P building, are you not? 


A Wests 30 ueeeae Sean 5 - 


——- 


. - - at I -. no . aay 
Q And is it not a fact that the nature of the claim 
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62 is for extras under the contract, is that correct? 


A Yes. ¥ wie ; i ore 


yhat were the aaa Ur, Wiliams? 


Why were these necessary? 


Q 
A Crusher run stone and equipment . 
Q 
A 


Due to ground_ Conese ious and ieee Weather 
} % . 
factors, the elements and ‘the time of the year ‘the Sob 9 was 
were done. Powis : ages sae eee 


= 


> Q. When was. this Comeract signed, do you recall? 


7 ateht No, i Go not. 
(Gianding. y. 
What Goes it state on the top? 


October 6, 195t. 


“when “did work commence to proceed on this Gob? 
‘the datter aout of November. 


Do you know poor a Mr, Lee Feldman ‘48? 


i have met him and spoken ¢ to hin. 
Q And who is he?. 
A 


I don't know his direct relationship with Rusauine's 


. 


office, “put he was in their office. ie = eer 


Q During the month of october of 1964, aid you. have 
ens conversations with ir. Feleman concerning the Brookville 
Road job? 

: A I delteve ‘that I did, 2 eee | . 


(a Isn't. it a fact that Mr. Feldman eect ‘ealling/you 
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er | 


to tell you to get on with the Job bécause it was felling 


3 ij 
| Sal 


behind? 


in I gon*t ‘recollect that.’ 
- AS Ch ' 
Q Do “you recall hin ever_ telling you that time was 


essential, ‘and to please proceed with the ‘Job as quickly 2s 


posesie een re LAist | 
Ay I recall several conversations with Russuine’s 
eT ———— 


office, as to exactly whom I spok ke eee I don't reme ober, 


but these ecnversations were all asi cing to get! started and 


a aévised them that the Job w was ‘not ready to go. 


Q And what hadn't been done? 
— ET — 


a Again, there was a matter of excayation.. Age2in 


there was the wiatter of getting the job snes within the 


= el 


eiaosiehte tolerance _specified in the_ contract. i payee 


Q Prior to signing the contract you. stated that you 


616 itera the site, is that correct? 


A Yes, sir. | 2 


AQro ‘Bad the grading been Gone at that time? 


ee: No, sir, it was not completes . 


“.Q " Were you able to A ‘the work smneatacels upon 


-~ 


the signing of - the contract? 


A No, sir. 


“R You ‘reviewed this contract before” you signed it, 


did you not, sir? 


“AL Yes} stz: 
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Q Does it not say that ean is of the essence and 
work shall begin inmediately? i = 

| Yes, sir. soa nem 

Q Then aid you sign something that you were unable to 

A a signed it based on the fact that the contractor 
whom I was doing the work for would perform his function first 
so that I could get started, 

Q p When you signed at enooa you had seen that SERS 
works hadnt been done, 4s that what you are telling us? 

A “Yes. Se eet ” ee 

Q Yet you SreEce this contract and said the work shall 
begin immediately, “4s ‘that right? You did sign the contract? 


‘Yes. 


Yes. 


A ; 
Q and it does state the work shall begin immediately? 
; 2 

Q 


Now, net 4s it that you said a the ground was 


‘ready for you to do your work? 

A The latter part of November we 2 proceeded eee the 
installation of ae and gutter, but the project still yas 
not ‘re eady for us ty be in there, although ‘the work by the : 
contractor Russwine had nos begun. aoe 

Q that had been gone? ‘ ‘ 
: A There was considerable £421 on the back end of the 
proporty, as t Pee testified, had been made. | 


“Q Can you ve m2 uhethér the work to we, IES ‘py 


/ 


bs 
Russwine is specified in that contract? 


A “Well, the letter of Contee, which ts Exhibit No. = 


- wie ss 


is made a part of =" 


—aQ Pardon. 


A The letter of Conteets, which is Exhibit No. 128, 


was mace 2 part of CES Soneeore and tn this letter Lt so 


states that the owner's responsibility, iten 2 —— all gradings 


to be subsredes within plus or minus efowns of a foot a 
all recetred back filling. That 3s one of Cour items that. 


were ‘the owner's responsibility. _ = : ae Sma? 


td, 


.Q So therefore, this contract did cali for the owner 
to have done certain work, right? oe : 

A Yes, sir. see seta ohl 

Q ie you testified that you stoned the contract 


ediately and_ then you also had 
received calls ere office telling you to go_on 


with the job; is that correct? 


A Yes, sir. 


7 ~ . = 
Q Did_y.ou ecer urite.. to- Rusewinie,. or. 640. Contee ever 


8 


write 1 to Russwine telling t then_ that. Russwine he nad not isos done_ 
So 


the job of -- had not Gone | the the work called for to. ‘be. perforuse 


2 


A) I ‘éoatt believe SO, sir. 


Q All right. Now, when was a detératnation made that 


these extras would be needed? 


-f She sob ceee ot that, I really don't Impw. 


* 


ao As -s asked you before, you are familiar with the 
contract, is that correct? eit ees 
A Yes, sir. 
Qh You are familiar with paragraph 11 of the contract, 
which I will show you? 
A Yes, Ae 
Q And what is paragraph 11? me 
A It so states the contract hereby Sayers refuses 
to pay for extras of any kind unless first authorized in 
writing signed by an officer of the contractor. 
Qa Did you ever receive a written authorization for 
the material and services that Contee is cla iming are ext 
A No, sir. Ae cto Gn hada grins ee wae 
Q- Now, the Brockville road was -- : there were two 


OCS is that Connector 


A OS SLI a ae ee et 


Q ene was for a Warehouse and one was for ‘the cup 


Drea, ie that omreeee 
A Yes, sir. . - 
°Q .TI shor you what has been admitted as Plaintifets 
Exhibit. No, 16, and ask you can you tell me without” looking 
at the tickets in the first instance, if you can tell me as 


to what contract that is for? 


A E: ‘Yes, sir, I previously testified that this all went 
-f 


mere 


* KOK 


against the Sana contract that we had there, which I ae 
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Q You testified though that your inspection revealed 
eT H - ne a 


= 
there was instability, etcetera, and this is what required the 
3 Sh : 


| 
i 
' 


extras; is that correct? 
——— \t 
: + 


Yes, sir. 


Now, was this instability in the fill or in existing 
a ECE eR a 
vr | 

ae nse 
On both to a degree, up _in the front area, but the 
= a a — ae EE ae ea 
jecision was not made by me as_to whether the stone should be 
> ne TS a ipne cae Se en 
put in there. | 
-Q Who made that decision? | 


A Tne decision was made in Mr. Russwine's office, 
= a a 


Q __siBy whom? 


— 


A. By Mr. Barkley and several other people thet were in 
—_—__---+> se oer > rere _—o——ooooo 


a meeting there, 


-_— 


Q Now, if I may, I am slightly confused. When T asked 


you could the Soil conditions that created the alleged need 

for the extras have been present at the time you made See 

pre-contract site inspection, you stated aon couldn't say 

because the £111 hadn't been put in. And now you have told me 

that this instability or whatever it is that required the 

cut stone was in both the existing soil and in the LIONS 

now I wili ask you with regard to the existing soil, not to the 

later imposed fill, could the instability of condition that you 
; j 


found have existed at the time that you made your pre-contract 


site inspection? kK | / 
| 
i 


158 3 
“Nos. sir, 1 do. hot without peneres of ooking at them, 
ie these -- no these are not the CB's. 
re would be something like this. 
| I show you Plaintiff's Exhibit No. 14 
Yes, = - | : 
How does. that break it ‘down? . 
Well, on the CB it shows that -- it says for ponerecr 
dated 10- 6- -64, amounting to $19 2108, were completed ee 
Ba ment rentet, sign renters and it lists the date 12-10- 6h 
to 1-10- 65. 4: 
Q Does it categorize or denominate those las & item i 
in any particular fashion? 
A p ESE ES dozer, trailer moves. 
Q Does “Lt call them extras, does, it call them anything 


like that?_ 


A It Sexe Soe rental, mond ticket and attached 


are the tickets. 


; Q Would that indicate to you that they are being 1 billed 


as. oe ag ee 


Ne 


A Yes, es YESS the only reason Eee getting the 


Signed tickets. 


Q Under the COnETaee of October 6, 196th, is ‘that 


. 
1 th 


correct? Is that correct, sir? 
JA Extras to the contract? 


“Q _*¥es. Sanna eS 


Yes, 


Extra work in conne section with that contract? 


Yes, 


Q ee consider that work to be within the scope of 


the contract? 


BR, FRIEDMA Subject to the coment. 2 as previous, 
| 


| 
Pu 


no objection to the question, ee ee oo 


THE WITNESS: No, sir, it nae Tet part of the originay 


contract, . a 4 


BY mR. “ROBBINS: : | 


/ . 


sO Tais was mee an extra to. the contract, is that 
right? Do you consider thi s to be an extra to the contract? 
nk The basis on | white the extra work was negotiated I 


am 1 not familiar, because TI didn't handle ve 
Q ~ You: test ified though as to —- “tet me ask you this, 

Give me a ‘situation where there is -- where after proceeding 

you run into an unstable condition that requires crus shed stone 
in order to pe erfora the contract, is ace material truck rental 
and so forth required in ‘the placing of the crushed stone and - 
the Ostet to the con tract? . | a 


A If the stoae is a 2 Beare of the contract? 


No. 


Q H 
A If the stone is not a part of the contract? 
Q 


cee of the unstable condition, do you consider thy 


nora ratérial and SSS to place that stone to moet the 
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unstable conditions; do you consider that an extra to the 


' 


contract? 


A Yes, sir. It was necessary for me -~ for this to 


peaons in order for me to comply with the terms of my contract 
Q So that makes it an extra in your mind? 
A Yes, sir. 
MR. ROBBINS : I have no further questions of this 
witness at this time. I think we can recess until 10:39, 
THE AUDITOR: We will stand in recess until 10:30, 


(Whereupon, the hearing was recessed at 3:45 p.m.) 
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EXCERPTS FROM TRANSCRIPT (10/11/68) 
EDWARD ALLEN WILLIAMS—RECROSS-EXAMINATION-BY MR. ROBBINS 
: E ** * 5 i = 


A Yes. 

Q And you stated that when you first discussed it with 
Mr. Wine that he was worried about the cost involved, is that 
correct? A Yes. : ! 

Q And that you told him your estinate would be about 


$750 for the extra work, is that correct? 


A No. 


@ . You did not state that? 


A I said this was for a specific area directly in 
front of a store, or a couple of stores, in ithe shopping center, 
and had nothing to do with the entire project. This was an 


isolated area. 


Q At that time were you aware that this was a problem 


throughout the rest of the project as well? 


any work being done .in the rest of the project 
at that time? - A Yes. | ; | 
¥ Q But you did not notice or find any of these unstable 
conditions in the rest of the project at that tine? 
A These unstable conditions in the rest of the project 
came by virtue of the weather, as I previously pointed out. 


Q Now do you recall what was the time lag between your 


meeting with Mr. Wine, concerning the one specific area, and 


‘your Giscovery of the alleged unstable conditions in the rest 


3 


of the project? 

A A day or two at the most. 
¥ Q ‘Was the weather between this one or two day period 
of time sufficient to cause the unstable conditicns? 

A Yes, In fect the morning that the contract was 
signed it was snowing. 

Q That was on -- 

4 The Sth. 

Q d Now 2 day cr two before there were not present these 
unstable conditions? 

A Not 2s severe. The peo condition was moist, but 
not as wet; and we had oe on Friday, bad inclement weather 
on Friday, and snow on Saturday morning. 

Q In cages RoR AmaTe of the weather December 3rd, 
Decenbder 4th to December 5th, 1963, was such as to create un=- 
‘stable conditions, requiring additional material? 

A Yes. 

Q Did Mr. Wine express any ‘concern about the price of 
tholexers material for the rest of the project? 3 

A Yes, he @id. 

 Q And what was he told? 


A There were varied numbers diseussed as far as what 
. a 


the cost was going to be, but it was pointed out the nese 
See ea a ae Nan 


that the contract was executed on the 5th was the il 
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gould absolutely tell him the exact amount, not knowing what 


type of conditions you would encounter as time went on. 


Q So then it was impossible to form an estimate, is 


that right? 


A That is correct. 


Q What was the difference betteen other| than the size 
hed 


of the larger area as opposed to the smaller, which you esti- 


mated at $750? : mF 


. 
A In the smaller area you can-put a compensating 


/ 


factor to protect me, but in the larger area it might be pro~ 


hibitive for Mr. Wine and not too gocd for eee 


Q What was the size differential between t the two 


pressimeiare talking about? 2 
A The SEES of this room, and Spproxinately three 
acres. - 


MR. ROBBENS: I have no further questions at this 
: [igs 


REDIRECT EXAMINATION 
BY MR. FRIEDMAN: 3 ; 

Q Mr. Williams, with respect to the Dart Drug job and 
the claim made here, I show you what I would like to have 
identified as Plaintiff's No. 23, consisting of 2 carbon cozy 
on the letterhead of a statenent CB 17928, on the letterhead 
of Contee’ Sand and Gravel Co., Inc.; with three hand-written 


pages attached, and I ask you, Mr. Williams whether or ot. yor 


© 
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a 
é 


can tell us what that meprenentat:, : 
| f (Plaintiff's Exhibit No. 23 was 
marked for identification.) 

THE WITNESS : Yes, this was the bill for the work 
performed at the Dart Drug under the original contract and 
some additional paving mores 

BY HR. FRIEDMAN: 

Q At the Dart Drug job? 


A At the Dart Drug job. 


Q And’ is there any indication from that bill -- what 


is the date of the bill? 

& February 4, 1965. 

Q And is there any indication from that bill or from 
the paper attached thereto from which you can determine the 
status of the work under the original contract itself? 

& Yes, 100% complete at that time. 

Q = Was that bil) paid? 

May I see it? 

(Decument handed to witness. ) 

THE WITNESS: To ny pnoereare it was pasa. 
BY MR. FRIEDMAN: 

I offer Plaintiff's 23 in eysdences 

MR, ROBBINS: May I see it? 

MR. PRIEDHAN: Yes. 


(Document handed to counsel.) 
OT ek 
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A Yes. This building required a losding dock, and 
naturally all trucks coming into the site ee come into the 
loading dock, ana 4t was felt at the time of the installation . 
this parking lot paving in front of the loading dock should be 
ancreased in thickness to increase the stability and wheel 
bearing load, and this was authorized and done. 

Q Was this over and above the specifications = the 
contract itself? | | 

A Yes. 

Q Who authorized that to be done? 


A Mr. Barkley. 


Q Was that authorized in writing or without? To your 


knowledge. 


To my knowledge, without. 


Was that bill ever paid for to your knowledge? 


. 


Yes, it was. 


Q Do you have any knowledge why the reference on the 


___ exhibit is to Superintendent Barkley? | e 


a 
A No, other than we considered him as such since he 


was alWays the one who instructed our company as to what to 


do. ot ae ae uae 
Q New between the date of this billing, at least whick, 
is February 4, 1955, when you indicate that the billing shows 


the work 100% complete, and the date and -- may I see Exhibit 


21, please? . err ey 
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26 witness has been qualified, but I will oboe on the basis of 
erretevency: especially since the witness has ‘testified wae 
-—contracts ‘also Gelineated these areas. The witness also previ 
ously testified that this contract did delineate the erea, end 
I think also it is a matter of record, and I think Plaintiff's 
Exhibit No. 1, I believe, is the document execu ted October 17, 
1653, for the Pike Shopping Genter, is a een on the letter- 
head of the Plaintiff, that the testimony has been -- was sub- 
mitted by the Plaintiff to the Defenant, and I do not believe 


the trade practice has any bearing on the facts and the lew in 


THE AUDLIZOR: What your real objection is, it is 
-duplication. I am going to overrule the objection. Go ahead. 
=z think we have already said what he is AS now, but I will, 
let you go shead. 

BY MR. FRIEDMAN: 

Q Rew you een answer the question. 


A ZI don't remember. | 


Q It all started -- let me aoe sic Cenc It 


started when I asked the question wnose responsibility it was 
to determine whether soil at any given moment of time was or 
was not satisfactory for performance of your work of paving 
over it, was it yours? Or was it the Conteactins party's? 

A it was the contrecting party's obligation to give it 


‘to me in a satisfactory condition. Satisfactory to me. / 
** x 
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inspection that you have testified you performed at the 


Brookville Road and Pike site here? . 
A Yes. 
Q Under what SCR ONCE | 
A If the contract that I was negotiating for required 
I excavate the job, perform the actual excavation and prepare 
the subgrade myself, I would then have cborings and such naturp 
made, butvhere a man is to provide me within plus or minus 
two-tenths, I need nothing more than Tra iacenmeneattone 
Q You do not? | 


f 
A No, sir. 


Q And you can tell whether or not you are going to 
need crushed stone or other extra materials just by making a 
visual inspection? | 


A Basically, yes, if he is at the grade he is supposed 


to be. 


Q Were any of the extra materials at either Pike or 


Brookville put into place where the grade had been at the 
peered level? : 
A - For Brookville, I cannot answer. For Pike I can. 
In the areas they were brought to required grade and had to 
be undercut because of unstable -- removing unstable material 
and replacing it with stone. : 
HR. ROPBINS: I have no further questions. 


MR. FRIEDMAN: I have just one question I think thee. 


~ 
~~ < oy 


FURTHER DIRECT; EXAMINATION ... 


BY MR. FRIEDMAN: 


Q You said there are tickets which are marked Russwine 


or marked to the contractor. Are the other tickets, original 
contract, which are marked sold to Contee who makes out these 
job tickets and puts those-designations on them? 
A ‘The Gispatcher-at the plant. hein 
Q They an not made out by the truck rivers? 
& | No, sir. | 
MR. FREEDMAN: Thank you. 
THE AUDITOR: Mr. Williams do you know when you 
started that’ Brookville Road job -- the contract was signed 


on October 6 -- when did you comuence work on that? Do you 
recall? 

THE WITNESS : The actual peancine date, the first 
conerete that went to the job, which indicates we would have 
started before that to set the forms, was November 30. 

" 2HE AUDITOR: Trat would be about November 30 then. 
When did you finish that joo? 

THE WITNESS: Zam not certain. I believe CxP was 
in January and the varchouse was considerably later than that. 
THE AUDITOR: When you negotiated the Pike job, 
were Mr. Wine then, as you recall, went into this extras 
contract that was dated December 5, was there — misunder- 
‘standing between’-the two of you, or was this situation develoriina? 


3 ) 


/ 
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, Did you ace him eee you couldn't 5) Ons. or what? 


" Hs WETNESS: fo clarify a point here. In most in- 


stances for private work, the owner or cont ee will ask our 
| 


recoumendation as to wha & tyoe of PaNinS: or whe & type of in- 
stallation he should put ere his paz icing 108. We will give 
him a price. If it is within his ability he luses 2b, other 
wise, he then spccifies to us what he wowlé like to have. 
And in the case of the Pike, the specifications was es set 
fortn by Mr. Wine. 3 
THE AUDI fOR: Suppose you had told hin your price 
for the extras were prohibitive. Couid he have said then, 
"Jell, I am not going ahead with our original contract. "? 
Or could he have said, "Pave it anyhow an I will take the 
responsibility. "2 . | | S 
" Suppose 2he*had isald52"Izam not going to excavate 


and £312." What would you have cone with your side of the 


contract? act 


THE WITNESS: I know this, I “would not have pa ved 
the job had he not been willing to assume re sponsibility sf 


he wanted me to pave it as tt was. 2 


THE AUDITOR: But he insisted you go ehead and pave 


i 
. . ; 
i 


“THE WITNESS: Well, I don't mow vhat legal course 
I would have. | 


i ; “| 
He cculd refuse the extras if he 
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wanted to, but-he did not have to? 

que WIPNESS: That is correct. 

HE AUDITOR: Why G44 you have a contract for extras 
on that job and didn't on the C&P? 

, The C&P, I can't answer that. As I 

previously testified; Hr. Heslbeck handled that. 

THe AUDITOR: Weuld it normally follow if you. had 
4% on the Pike job you would have had the extras on the C&P 
job? Do you do business the same on your jebs? 

EE UIENESS: Primarily, but there are circumstances 
ZX can't answer for at this time on that particular job. 

THE AUDITOR: And covld I assume from your dealings 
with Mr. Wine, could I assuwne if the Pike job had becn un- 

' 

satisfactory to him he wouldn't have negotiated with you for 
the C2P job? Well, don't answer that. | 

NR, ROBBINS: Hay we go off the Beene 

THE AUDITOR: Off the record. nae 

(Discussion off the record.) 

THE AUDITOR: Cn the record. 

Are you finished? 

MR. FRIEDMAN: Yes. 

THE AUDITOR: You have no further questions or use 
of Hr. Williens? , 


t 


WR, FRIEDMAN: No, I do not. ) | 


* * * 


HR, ROBBINS: I have no further questions ae at 


| 
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LEO HERBERT HASLBECK—DIRECT EXAMINATION-—BY MR. FRIEDMAN 


* Ke | 
Q ‘ow have you, prior to that time, had occasion to 


study or read the contracts Plaintiff's Exhibits 12-A end 13? 
A No, sir, I did not read the contracts. 


Q You say that you went to the meeting at Russwine 


Construction Office. Is that in Washington} District of 
| 
Columbia? & Yes. 


Q And 646 you go with 3 Mr. Matthews? 


A No, he had other things to do, and ‘since this was 
: . | 
@ problem that we hed in the design thickness of the paving, 
| 


he wanted to do other things, end I went alone. 


: | 
¥Vhen you arrived at the office, what transpired? 


Q 
A I met with Hr. Lee Pellman and Mr. Brook Barkley. 
Q 


Who is Hr. Fellman? To your Imowledge. 

A To the best of my enonteseet he is their office 
maneger and/or purchasing agent. : 
@ For Russwine? : 

For Russwine, yes. 

And you met with both of then? 
Yes, I did. 

And ean you tellus what happened? 


“<A We went into their plan room and at such time they 


produced the same plan I have here in front of me, with the 


exception they had a cress-section of a pavement Gesign and 


written in there where they showed six-inch erushed stone bas¢ 


on the sidewalk. 

Q Yas the same plan in all respects? 

A Identically, except this had been added. Excuse me. 
They had a Gate on 16 which was a month later than this. The 


one they had is like the letest revised Dee. 


of this, Pleintiff's Exhibit én, dune 


ek, 19542 

& Yes. 

@ De you recall what date if any specifically appeared 
on the other plan you saw? 

A To the best of my unowledge it was August. 

Q August 1984? 

A Yes. 

Q And continue with the conver sation. They showed you 


this plan. Did they have a copy of the plen alone as you 


have it? 


Q Plaintiff's Exhibit. 
A They did net show me --+ in other words, they had 


taeir plen ~< they had one and the question was which one is 
correct. 
@ Tell us poipese you can exactly what each of you 
said, the OAS rather than conclusions, 4f you can? 
A Well, they said I was wrong, there was a six-inch 
eats run stone base to be placed under the paving as on 


* *K * 
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Tell me what you said and what the discussion vas about. i 
Gon't think he ought to be saying what they said. 

MR. FRIEDMAN: I take exception to that eels euatiion: 
Your Honor, because, as I say, these persons are employees in 
a normal substantial capacity of the defendant in this case. 
ghey hold themselves cut. They hold meetings at the office, 
snviting him to the office to discuss matters involving: em= 


Dioyers and CSE SEO EES is the subject here, and I submit 


they are authorized -~ at least to have what they say repeated 


/ 


Hr. Wine testify? 


THs AUDISOR: Mr. Robbins, are you going to have 
eee 


HR, ROSBINS: Yes. — Sere ae 
THE AUDITOR: We will get into it then, 
ER. FRIEDMAN: A very particular sense we can't, 
becouse Mr. Wine, as it appeared, was not there, 


MR. ROBBINS: Mr. Fellman will also testify if you 


~ 


| 
MR. PRIEDMAN: I will be delighted coneme him 
testify in response to this. ce 
“SHE AUDITOR: Let's go on. 
BY MR, FRIEOMAN: 
Go ahead. : 
So basically, they wented the Daas 0 start, and 


they called for a ‘stone and our quotation dees not call for it 


ote wes a 


tgs / 
So they said, "Mr. Weiss is here and we can get a decision ‘al 


him. So we go into his office. 


Do you know who Nr 


I was told he wa Gent of Russwine. 
pears MOEN ee ee ea ee 


Who told you? 


A I believe both Mz. Fellman and Mr. Barkley. I h: 


never met him before. 
CEERI GE RSI DELONE: 


g Do you know his fs 


No, sir. 
Re So we laid both plans ovt on the table and we explained 
w= they 7 cplained their plan, end I explained mine. 

Q Now this was in Mr, Weiss! office? 

A Yes. We moved from the plan room to; I believe, 
lie. Russwine's office, put Mr. Weiss was sitting there in th 
chair. 

Who vas presenta 


Mr. Fellman, Mr. Barkley, Mr. Weiss and myself. 


Continue, 


A Well, I told them this is what we bid on, showed 
them the quotation and showed where our notation did not in- 


clude stone under the asphalt. Then I believe they got the 


s 


contract -~+ well, I don't know about that -- I don't think so 

So. they said to me, "We necd the stone." And fir, Barkley said 
"Yes, we are definitely going to need some stone." And they 
said, "Leo, what weuld 4t eest?” So I figured up a price for 


. then and quoted then $9,600. 


i75 
- | 


Q Now where Gid you figure the stone to go for that 


rough quotation? 


A Over the entire area as their desten on their plan 


shored. 


Q Whet part of the plan area did their Gesign show 


| 
the stone to do? 
A Under the heavy gutter area. 


Q Yes there any stone shown under the lignt area on 


their plan. 
A Ko, sire 
Q Go ahead. 
A’ So then after I quoted them the money, they had an 
option among themselves as to really “nat Rusowine wanted for 
the paving design, and should it be the one we quoted or the 
one on this later dated plen; and unfortunately, Russwine was 
out of the country, so a decision had to be nade because they 
wanted to start the job, so Mr. Barkley finally said, "i 
Weiss, why don't we run this job just like we did FES Pike 
job center?" He said, "I know in the rear of the lot we are 
going to need stene definitely. How much, I don't know.” 
Q The rib in the light or -- 
A In the heavy duty area. He said, "I will only ordez 
Just what we need. If it takes six-inch, or if it takes sxelic- 
ineh. And areas where I dontt think we need eny wie wont places 
| 


ite" Hy. Weiss said, "I think that is the best way to go sin 


78 
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le. Wine is not here to make the decision.“ 
We all shook hands and left. 
Did you request that disagreement be put in weitins? 
No, sir, I did not. . 
When you left the office, what 61d you then do? 
-- regarding the o- 


ject of the conversation? 


X informed my grading superintendent that the grade 


“was unstable in arezs and they were going to put crusher run 


stone to stabilize these areas, That Russwine would pay for 
end he was to also pay for our eauipment 

when eetual spreading starts,and the grading 
was to get with Me. Barkley to decide the value in time t 
the grading equipment spent in spreading this extra stone. 
Qs And following that? 

Also I notified the querry. The man was == 

Quarry? 

“Yes, where the stone comes from. 
Did you order the stone? 


No, Mr. Barkley “as going to order the stone. So 


we would be ready for him -~ I didn't want to tie the jobd up 


Q And following those instructions, 344 the Job then 
begin? 


& “Ro the best of ny knowledge, a few days later the 
: * * * 
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CROSS-EXAMINATION—BY wots ROBBINS 


A You mean from Russwine? we MrOre doun the informa- 


tion.:here. 


Q I see that. I didn't think it was all inelusive 


enough, a purchase order. Do you know “nether, there was any 
written agreement between Contee and Russwine | cooperation 
pertaining to that 8378.73 item? 

A No, sir, I do not know. 


Q Have you ever discussed that with iy. Wine? 


A 7 Only payment cf it, not the mechanics of it, but 
the payment of the bill. ! 

Q Directing your attention to the Brookville job, you 
said that when you first discussed the matter wath Mr. Barkley 
Hr. Barkley stated. that your contract required you, meaning 
Contec, to supply erush stone, is that right? 

A Not our contract. The job called for that according 
to hin, sir. : | ‘ 

Q What was his interpretation of the contract, which 


i 
b 


included in it by its own terms, the plans? 


A Right. ; 

Q And then you testified that there was — at the 
meeting there was brouSht forth another set of plens dealing 
with the very same worx, is that correct? : 

A Yes. 

Q Same site? 


Yes. 
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Q And that it was for the most part identical with 
the exception that on it in a corner in the margt n,; there was 
a reference to crusheron ~= 
A Crushero 
So at that point, there was actual 


Gispute between you and Mr. Ravkley was to which set of plan 
i 


were actually in foree, is that right? 
A Which should we do, that is right. 
ind you stated that the amount of money involved for, 
Q And y tated that the 4 t xoney involved fox 


this wes about $9,000, is that rignt? $9,000 -- 9.6, I think 


Now this was in November thereabouts 
Yes. 

Q At that time you had been in:contract administration 
for at least eight years, and had been working with, or in 
the construction business, especially in the paving and road 
building; for almost twenty years, is that right? 


A Xe | seo | 


Q Was it apparent to you at that time there was a 


contract dispute? 
KR, Soe N: IZ object. This calle for a legal 
conclusion, and I don't think the witness 4s qualified. 


I tnink he is qualificd as an expert 


on contract administration. I EVE not questioned himn.as to 
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a conclusion as to who is right or wrong. : 
: x if 


MR, FRIEDMAN: I think the question whether or not 
there. is a contract dispute -~ 


MR. ROBBINS: I withdraw the question. 


h 
ie 


THE AUDITOR: That was a misunderstanding. 


BY MR. ROBBINS: «= | 


‘Were you familiar with the contracts that had been 
signed for. the Brookville Road job? | 
A Similar to these, sir. 

Q Yes. 
A I have seen then, yes, sir, and I knew our company 
had received them. 

Q I show you what has been marked ant admitted as 
Plaintiff's Exhibit 12-A and 12-3. Now I believe you stated 
that you had prepared 12-A for Mr. Willianst signature, is 
that correct? : Ft 
| A That is true. 

Q At the time that you learned of the micondenstandan 


dispute, controversey, between yourself and Mr. Barkley con- 


cerning the question of requirement of crush stone, were you 
| z 


familier with the terms of 12-B? 
A No, sir, I was not. 


Before you went over to see hin? 


Q 
A May I clarify that, sir? 
Q 
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& It was to me, it was to the extent of the paving ~ 
design we quoted on. in other words, I knew that we had 
quoted on asphalt paving pone per se, 

Q After you learned of this miisunderstanding or dis- 
asreonens, and before you went to the meeting, did you 
familiarize yourself with the terzs:of the contract? 

A Xo, 

Q hre you telling us when you were going to a meeting 
concerning @ Gisagreement on the performance of a contract, 
that you were worling on, you did not familiarize yourself 

3th the terms of that contract? 

A I familiarized myself to the extent of the par 


Gesign and the Gollar value of what we had quoted. 


Q And that is all? 
A 


Yes. 

Q Were you avare of the requirenent in that contract 
that extras are to be in writing? 

A No, sir. 

Q Have you edministered contracts before that had a 
written extras clause in them? 7 

A Yes. 

Q By a written extras clause, we understand that to 
mean a clause whereby the owner rcauires that before extras 
be paid Tor they be authorized in writing by either a gesiz 


contracting officer or DY, én officer of the ovner, is that 
* OK * 
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REDIRECT EXAMINATION—BY MR. FRIEDMAN 

x x 

1954. 
: |. 

And what was the date of the plan approximately, 


the best you can recall, that Mr. Barkley showed you at your 


meeting? 


A ° To the best of my knowledge it Was Gated August of 1964. 
; c 


Q Was there any discussicn of that fect at your 


necting, the fact that there were dates applicable to the 


Quite a bit of discussion. 
Q Can you tell us what that discuss ton was? 
A Well the discussion was between Mr. Weiss énd 
Mr. Barkley, Mr. Fellman and myself, and the big question at 
issue was, was Mr. Russwine aware of the later dated plan. 
Q Was there enything said about the contract referring 
to a plan bearing a specific date in this discussion? 
Well, it was definitely decided enong the four of 
our contract did not cover the stone under the asphalt, 
nor did it cover this new plan. It covered this Ee OSG 


plan. 


Q It covered the plan which you have besore you as 


Exhibit 12. This was agreed to by the parties? A Yes. 
Q In ‘prevaring Exhibit 12-A, was that 2 “take-off for 


gust the C2:P Telephone job or for both wi aoe and telephone? 
* * x : 


‘ —iomioe oe 


182 


RECROSS EXAMINATION—BY MR. ROBBINS 
2 OK OK 
but I knew what we had originally quotcd to Mr. Wine was the 


way we were supposed to do the project for him. 
Q | You knew then because actually this contract does 
not really incorporate this. You knew 1@-A was part of 12-B. 
“You knew your original letter setting forth your responsibil- 
ities and the owner's responsibilities, as embodicd in Exhibit 
l@-A, take-off you kad prepared, you knew that was part of it? 


cr 


Yes. 


A 
Q And therefore, thet was the only thing you really 


knew ebdut it, is that right? 
Well, the take-off and the design of the paving, yes. 

Design of the paving.is not in this contract. 

It is in this, , } 

Where is the design of the paving in this? 

Four-iJnch asphalt base and two-inch -- 

Right. So then, it is your testimony that the only 
thing in the contract between Contee and Russwine you knew 
about was 12-A that you prepared? 

A Yes, 

Q is there any reference in 12-A to what has been 
introduced as Exhibit 11, which is the plan which you have 
in front of you? A No, ieee 

ma) Do you know that Pxhibit 11 TEE Goon Caco es 


into the contract which js Exhibit 12-B? 
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Say that again -- did I? : 


Q That that plan had been made part of the contract 
that was finally executed between Contee and Russwine Cen- 
struction Corporation? 

A Yes. 

Q How did you ‘now that? 

A I was told by Mr. Williams, and possibly I could 
have read it right there, sir. 

Q So you possivly did read the contract? 

A Vesa to what pertained to the actvel physical 
construction of the project. 


@ . Did you know anything ebout price? 

A Yes. 

Q@ ‘What was the price? 

A Nineteen -- no -~ 26 something. I don't recall. 

@ On 12-A you had submitted a bid for the tio jobs 
that would be 26186? | 

A Correct. | 

Q Do you know whether or not there had been a price 
change for those two jobs? : 7 

A Looking at both contracts now <= 

Q I am not asking -- I mean then -- Locking at those 


two contracts when they split the contracts into two portions. 


* You knew that contract B was split and you knew 


‘that was the price of $24,500, is that right? Did you read / 


* KOK | / 


| 


" Bnd sot: guestion was, the:stone -- will you say 4% 
j 
MR. ROBBINS: Will the reporter read the question? 
(The pend. ng question was read by the reporter.) 
THE WITKES It was stated by Mr. Barkley they: “were 
going to necd some stone. 
BY ER. ROBBINS: 
Q Did you agree with that? 
£ I didn't disagree with it. I didn't evaluate it 
one wey or another. He had been living with the project for 
quite a while. 
Q Were you aware at that time of any of the soil 
3 ; 
conditions? 


A No, sir, other than what I Bhye tore saw. 


What did you physically see? 


Q . 

A  Unsteble ground saturated with water. 
| 

Q 


Would this type of condition necessitate crushed 
stone in order to SESS persone the paving work? Forget 
for2 moment whose responsibility it is to put that in. 

A Yes, either that or vast and let the moisture dry 
up. Yes. 

Q Based upon your professional experience in road 
building mae paving, was it necessary at that time in order 
to complete the paving work called tox by the contract that 


-theze be crush run stone spread and put in place? . / 


weather. 


Q 


saturated to 


unstable? 


Q 
of events 
have been 


A 
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aed you , asén't want to delay the prosect, yes. 


How dong would it delay the project not te put it 


I would have no idea. The Lord detex infnes the 
- 
This was in late Neverber. pes See ‘the ground we 


& point where you could visibly see it was — 


That is right. You could see the rats of the 


going around the building. 


And if that froze you wouldn't pave it either? 


Rignt. 
That is corre Ch. 
That is right. Correct. 


Therefore, would you say that in the ordinary course 


had erush run stone not been put in place there woulp 


conssaee rable delay? 


. 


Once again, sir, it depends on the weather. We have 


had some very rainy Novembers and dry Decenbers. | 


~Q 


How long does it generally take to dry out before 


you can pave? 


A 


Q 
A 


It depends upen how the weather ic 
As wet as it was when you saw it? 


Three, four, five, six days of good 


“and no precipitation, 
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No precipitation, good we 


4 Uh huh. 


Q Based on what you saw there 


ot = 


told you, you'accepted the fact 


to put i 


I believe you ere ene the point 


the one that pearences the 


rea 


one that hed been living with the job dey 


his fil] conditions, knew whether 


compacted, and he was the 
to pxosress with the Job. 
Did you auestion 


No. 


< 


eee . 


one that s 


Q 
A 
Q Did you have any SApeEICenGents 
A 
Q 


ather? 


and from what Mr. Barkley 


in crder to pave then you had 


crushed run stene, is that right? 


here. 


Mr. 
stone. He was the 

in and day out, knew 
it wes compa acted or un= 


ated this wovld be needed 


on the job? 


Did you speak to tiem about what the soft conditions 


were? 


n 


| 


f° Well, the soil has to be pr ereres to a certain degr¢e 


before we move in. - 


Please, if you want to explain, sir, 


e try to ansy 
Yes, 
You 63d speak to them 

“Yes. 

your 


From convex 


about the soil 


afterwards. 


ror my question Lirst. 


conditions? 


j 
/ 
iith them did you oe an 
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ica reil dene . . 
opinion as to wherher crush run stone would be necessary in 
order to perform the contract? 


At this time? 


At that time? 


& 
Q 
4 Yes. 
Q 


And what was that opinion? That it would be neces- 
He would necd it in certain arcas, yes. 

Q Now so therefore there was no argunent with regard 
to the Brome: Was there an peeerent or a giscussion 2s to 
whose responsibility it was under the contract? 

A You mean at later meetings? | 

Q Ko at that mee g? 

A No discussion there of respon sibility. 

Q When hed the discussion becn? Did you not state 
earlier that when Nr. es speke to you over the telephone 
he said it was your responsibility to put it. in? 

& No, sir. He was throwing the se Scsaiemnaedcn me 
to fulfill the order he had placed for the scene through cur 
quarry. No, sir. . | 


Q Iam now confused. What was the discussion concern- 


ing the August plan and the June plan? Sot 
A At the mectins. | 
Qh; GYesmuuc 2H 


A The August plan shews a stone crush run, stone oe 
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base under the asphalt pavement design. This plan, Exhib 


aig not. 


Q Let me esk you this. If that contract had incor- 
poratcd the August plen instead of the June plan, would it havje 
been your responsibility to put jn erush run stone? 


i] 
is@ We would have quoted one. 


ak 


A 
Q IX question you whether you would heve cuotec 


am asking. 

You mean just in the official contract document, - 
the plan? 

Q That you were Jo it in terms of these -- with 
this document, but instea the June document, it had peen 
the August document? 

HR. FRIEDUAN: That question calls for legal con~ 
clusion. } “ 

THE AUDIZOR: I think what he just said; af 5t hed 
calicd for stone, he outa have bid on it. I assume if he 
looked at the August plan and it said "stone", he would have 
put 4t in. . | 

MR. ROBBINS: I suggest with all deference to law 
books , especially the administrative law reports are filled 
with contract cases where someone did not bid on something 


chats was in the specifications. 


! 
i 


GHE AUDITOR: I said he said in answer to ye 


question, Sf he had seen stone in the August plan he 


* KOK 
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FURTHER REDIRECT EXAMINATION-—BY MR. FRIEDMAN 


* * * 
October 6th, and work commenced about Novembe r 30th. 


THE WITNESS: Normally, Your Henor, when ve send a 
cuotation and receive a contract, we have the project ynen the 
_ omer or ommer's representative ealls us, then we £0 out. 

THE AUDITOR: 3 What held the job up from Getober 6th 
to Nov vente 30th? Was that @ question of f4122 

THE WITNESS : I think it was the weather Yr, the 
grounds. We did not receive 2 call fron ie ‘Barkley to. staz 
en October 6th. The ground, there were piles of dirt right 
here when we started. : . 

THE AUDITOR: What held you up fron the end of 
November to <- 

THE WIENBSS : Weather and some of thetr constr ruction 
from changing desks from here over to here, and the aoe 


sequence of operaticns, and rainy days. 


THE AUDITOR: You say the delay was not the fault 


of any- of Contee's eaDROTe Cad ; res 

THE WITNESS: Oh, I am sure = being truthful, that 
mayoe there was a day or maybe two we should have ISE2 working 
and progressing that maybe we did not Go as well as we should 
overall. No, sir. 

THE AUDITOR: And you testified that eter the 
meeting with Me, Barkley and another representative of Bussuthe 
Construction Company, it was agreed stone should be put in / 


there, and you all shock hands en it. You also premised that 
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‘) 


132 ° with the thought it should be done like the Pike job. Why? 
there an agreement it was to be Ike the Pike job? 
THE WIGNESS : Henestiy, I was not around when the 
Pike job was going on, and frankly didn't really know what he 
meant by the Pike job, but since he had egrecd to asctineas One 
material Girect -- 31¢ is face the same as if you were to call 
up somebecdy and order a lead of stone and he agreed he would 
ay Tor my equipment to spread it for the actual time needed 
it; and thinking he was a good bonarice customer, I 
felt my exposure was nil at that time. 
THE AUDITOR: In other Job 
unit price contract signed, agreement’ s 
like this comes up? 
5S: We have at times, yes, gotten a price, 


s0 much to the ton deliv to the project, and so much an 


hour for the various picees of eguinpment to place it. 


THE AUDITOR: Here is Plaintsf?ts Exhibit No. 2; 
the one used in the Pike job. Would you have something like 
that in the normal course oserents with another contractor? 

GHE WITNESS: Let's say we should, but we don't 
always. : 

THE AUDITOR: I don't have anytnins further. 

MR. FRIEPMAL May Mr. Heslbeck be excused? 


HR. B35 Let me ask a few questiens. 
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FURTHES 2 RECROSS “EXAMINA £TION 
. BY MR. ROBBINS: 

Q You stated that this work under nowmed circumstances 
would VERS trio weeks? 

A Approximately. Yes. — 

Q Tne work was finally commenced about what -- 30th 
of November? | 

A Yes. | 

Q Tne work was completed on the 29th or 30th of 
January? : 

A Yes. 

Q So fox “getting about the first seven weeks of delay 


in October and November, what caused the aetey? wnat caused 


the job to take rows nonths? 


A We had some snow. 


Do you know how many days of snow you had? 
Xo, Seo) I do not. 


How many men were working on this Jove 


Every day? . 


No, sir. In various stages. 


Q 
A 
Q 
JA I guess we had around fifteen to lenis people. 
Q H 
A 
Q 


What is the nomal work force of a Job of this size 
to be done in two ees | 

A A totel of eightcen to tuenty pespie. 

Q Can you have eishtesn to twenty people on the Job_ 


every Cay on which work could | be performed? 
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EXCERPTS FROM TRANSCRIPT (11/12/68) 
CHARLES HAUGH-DIRECT EXAMINATION—BY MR. FRIEDMAN 


* OK OK 
procedures, credit policies, and most fiscal matters. 


; 
Q Do you have responsibility for the organiz 
and administration of billing and recording -- 
Q #~ information? 
A . Generally, Ido. 
Q Could you deseribe for us the procedures which ars 
generally used ang heve been followed fin recording work Gone 


Contee 


A - Well. Contee Send ani Gravel Company has ty 
billing departments. 

7 One we call the Plant Division and the other we 
call the Contract Division, the Road Division, just general 
words in the s: enents themselves, I believe the billings 
from the ie Department dates contract billing, all 


invoices from the contract billing are pre-fixed witt 


CB and the invoices from the Plant Division are just numer- 


ical sequences to invoices, ; i] 
For the monent, taking the Plant Department, the 
which core fron the D: teher's office 
gether, priced and billed on a more or 
less dally basis to the customer and each month the recap 
of. those invoices sent out on a statement. 


Q Jot mo interrupt you for a moment. 
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Division, as you described it, handles what kind of work? 
hes . 
A Materials primarily, occasionally we will biil 


some truck hire on the Plant Division, if those trucks hanven 
to be assigned to that particular Dispatcher, but primarily 


for the different materials other than asphalt. 
Q Continue, go ahead. | 
| 


A -On the contract billing, which is a little mre. 


units of work and in some cases are lump sum contracts, the 
Y , 
Snvoices are created in what we refer to as ovr Contract 


Department. This is a cumulation anc summary of all of the 


aifferont things that make up a paving job, or 2 curb and 
gutter job and whatever it happens to be. 

} In some instances, as I said, it 4s bitted on 2 
lum sun, 4¢ is billed on a unit of work basis, but in most 
cases there is a written or oral contract whieh states 
“what we are to pill for. eo ee . ees 


Q Now would the matter of billing, that is as betweer 


lump sum or unit price, be dependent uvon the nature of the 
contract or upon other ractors? | | 
4 Pretty much on the nature of the contract. 
Q You said that the -- that with respect to the 
Plant Division, you said that there is @ noathly statezent. 


“A Gat is correct. At the end of each month we send 
t : 


a statement out which is a recap of the invoices. I might 
| 
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acé that we also do the same thing for the Contract Billing 


i 


Department. 
Q When you say you do this, is this the procedure 


that has been in effect for the last four years, since 2954, 


at least? 


py our technolesical change 


Wo 


Let we just to clarify the record, how long have 
ou been employed by Contee in the capacity of Vice President 
shout 1953. 


fo that time? 


urer en I think since August, '62, 


How lonz prior to that were you employod by 


| 


Iam in my 1th year now. 


& 
Q Since at least 1961, have you been in charge of 


a 


the billing and office procedures? 
4 4nd prior to that tine, Also, I was Controller 
prior to that time, but I can't rewember dates. 
Q@ Now let me show you, if X may, to clarify +~ 
referving to Plaintiff’ Exhibit Number 8, (document passed to 


the compilation of tickets and EMCEE 


* KOK 


? 
* 
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Wa Gelivery ticket is made out solely. to -the 
name of a contractor at the job where it is being Genivercd 
by contractor, you meen the person for whom you Ay SES 
the service or delivering the m: is 


A Fnat is corréct,. 


Q .. fhen that indicates that there is an open agegunt 


‘pilling for the contractor; 1s that correct? | 
A That is correct. | 

@. How long has that system been in operation, to your 
knowledge? re oe at 22 ay. . 


A: S&t least as lcnz as I have been there. 
“@ If it is made out to Contes dash es in this case, 
Russwine, or whatever name a contractor night be, that 
indicates that the material is peineinos charged to the cone 


tractor? 


A Not as material, but rather being ihcorporated 
into the contract. It is billed, but in another form. It. 
could be billed on a lump sum, It could be billed on 2 


| 
‘squarage basis es compared to the tonnage. 
Q@ Does one division bill another division -- does 

the Plant Diviston bill material to the contractor or 


Construction Division? 


A We con't bill them «- we make a record of thom -- 


that goes.to the other Civision, 


-Q Who instructs, or hai yould the Dispatcher know 
> * * * ' 


Now is that saine procedure Spoite 


ak 


‘Oi ay 
wee t 


Vite 


invoices 


in Plaintiffis 


able with respect 


Exhioit 


okville Road (document 


eument) Yes, since these 


eles 


Q Can you Similarly tell from the 


the nature of the allovatien as between contractor or 


/ 


Contee 
cane Pron? 
f Ves, 
ge 4rd how are the tickets 
Piaintiffis Number 16, made out? 
are made out ~- I have 
through Ru 


thumbing 


Q Do i understar 


on the 


naterials 


‘Brookville, 


not seen NCS one ~~ 


ssvwine Construction Company we 


wi only if they are so msde out, 


would they be included in an invoice ope sn account pili Ling 


fo the contractor, 
favoice on sone other pasis? 


A Genevaliy this is the wey it 


Q is 
theine 
Plajnsireis 


with ene or tio green, end 


3s there 


* KOK 


or would they be included in the 


is Go Te? . 


there any recoxd other than the invoices 


elves, which in Plaintiff's Exhibit 18 are the pink - 


16 are green copies, 


any other record which is kept at your office? 
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: “MR. ROBBINS: I ask, what is the purpose of introe 
Gucing these ledger cards? == 9° oe cone 
MR, PRIEDMAN: ~ Twill withdraw the offer of 
26~h and eB. I don't think they add anythi rs particularly. 
BY HR, FRIEDMAN: : 
Q ' “Tet me ask you this, Mr. Hauch. You 


Plaintiffis Exnibit Number &, a series. of G2 ites of 


involees 
punning from December 6, 1963 through duly 2%, 196%. 
How first, is the originel of the invoice » sent out on oF 
about the date shown on the invoice? 
A ‘ne invoice Gate may or may not be 
date on tills (indicating). This I believe is the delivery 
-date, I know it is the delivery date and the invoice 


itself also has on i the date of the creo There are 


two Cates on each one of these invoices (indicating). 

Q ‘faking the invoice date, what is done sith the 
_original or the various copies of the invoice on or about 
the date shown as invoice date? 

JA then lenon invoice is Seeaeset with ott dates ney 
are pested to a ledger oe a statement. At the end of each 
month a statement is pulled and mailed to the customer. 

Q ‘Is the invoice ftselfr mailed? 


A nat is mailed as it is prepared during the month, 


. ~ \ i, 
and 1¢ would coincide with what is referred to as the invoice 


date. : es ai ! / 
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Q In.other words, the original, or is it more than 
one copy going to the customer? i 
Swo copi/es, a white end a yellow copy. 


Cnior about the det ; the invoic 


What happens on a monthly basis? 
, \ 


tement is pulled and 


4 
Q 
A That is correct. 
Q 
A 


“Siren once a month a sta 
mailed onthe customer, 
statement show? 
2t is a vecap of all naterial purchased during. 
thet monto, and edded to the previous balance end with a 
new balance brought foruard, 

-Q Would that be the balance as the running total 23 
shown on the ledger cards that you described as 26-4 and -5 
for identification? , Sea ieee - 

4 fnat is correct, 2 

Q  Snd the monthly stateuent then could include & 
Bingle balance for more than one job? — ae 

4 faat is correct, If there 4s more than one Joh 
that one balance would cover two Jobs. us | 

Q Do you know whether or not the monthly statement, 
which is your regular procedure, did go out in the regular 
. course to Russsine respecting the balances: claimed to be due 
under Plaintiff's § and 16 for the Pike and Brookville Road 

: o2 H 


jobs? 
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A I would presu e itv nt out be ecause the other 
invoices went outs for these Sonete and there : no reason 
why Russwine's would not have gone out. | 


MR, ROBBINS: Pardon me, can we go 


THE AUDITOR: off tne record. 

(Discussion off the record.) 

THS AUOTTOR: Back on the record, 

MR. ROBBINS: Thank you, 

BY HR. FRIEDMAN: 

Mp, Haugh, we have talkea so far only in terms 
of the billins, both invoices and monthly statenents 
respecting the Plant Division. fre there separate billings 
made for the construction or Contract Division? 

A There are. ; i ; | 


n 


a And I show you what has been identi ied as 


Exhibits 3, 4, 5, and 6; which are all respe oting the Pike 

on 
Center job, and I ask you whether you can tell us what they 
‘yepresent in relation to billing procedures. 


A (Examining documents) Trese are all contract 
. * . 


billing. area 


Q Now with respect to the Plant Division, you have 


described an invoice which gives out -~ it could be almost 
. | 


"on a daily basis, and also a monthly statement. Do Piain- 
. J . 
| 


‘tiff Exhibits, 3, 4, 5, and 6 each identifie a as 0B numbers, 


* * OK 


Yes, 
Regarding the conduct of the JOU! 1a performance 


i 


A Not rogarding the conduet of the work or perforn~ 
ence of 1%, 
Q During the course of this, did you have occasion 


to meet with hin ing the paying, or the contracts, or 


i 
with ‘ye. Wine on one particular occasion, 
the amounts gue were discussed with hin, but Giscussed wore 
as far a5 yas concerned with, X Buppese, his bookkeeper, 
Mrs, Rose Ahern (phonetics). | 
‘m. Wine present at that tine? 
started in his office, and I velleve 
after the meeting progressed a while, I OS back with 
. Ahern and went over the statements 
Q Dia she have the statements, monthly sta tements 
and invoices, which you have described as ARS under your 
regular proced Ir[s? | | ; 
A She had one or tio of then, put the occasion 
of my discussion was that she did not understand at least o 
of then, which she and I discussed. 


Q Vas this 4n connection with the EES billing or 


some intermediate stage of billing oy work pe erforned ? 


4 It was not at the final ace, It was pare 
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during the course of the job. 


é 
Q . Do you recall what her problen was with respect to 


the billing? : ; ae 


A She was trying -=- as I recali, she was trying to 


the stone invoice and how they related to whe 
| 


vLled her contract. 
Seite | 
Was that the Pike or Brookville job? 


I believe it was Pike, I fecl certain it wes Pike. 


al 
. 


Did she have stone invoices? 


did. : Soe 


| 
spact billings on that jod? 


i what was the ouscome of your discussion? 
| 


Q 
A 
@ 
4 
Q 
A 
@ 
A 


After the discussion she asked me if I would send 

her a copy of this other -e I will refer to it as a contract 
~- wherein the prices on the stone and the equipnent were 
set forth which she apparently did not have. 


@ You are referring to Plaintiff's Exhibit Number 2? 
Vee cer psec 


4 Yes, sir. 
Q Did you send her a copy? Were there any further 


discussions regarding this? 


A XI can't recall. 


ihe 
Q Did you have any other meetings with Mr. Wine 


regarding either of the jobs in terus of amount or work 


cone? 


wes not due? 


. 


4 ZI can't recall specifically what statement ke 
made, I can say that he was not in agreement with, you 
eae: our billing. 

-Q ZIsee, Did he 
with the billings? 

4 I think he was familiar with the billings, yes. 
He didn't yith him, but he was familiar with then. 


state any reason why he didn't agree with 


I cents recall, specifically. 
BR, PRISUSAN: No further questions. 
He AUDEPOR: Mr, Robbins. 
MR, RODSINS ¢ S, sir. 
-EXAMINAZION 
BY ER. ROBSINS: 
Q Mr, Haugh, I believe you testified that Contee 
would issue tuo billings to a customer, if they were in 
fact even at the same location, Going work that you consideref 
Snside and outside the contract, 
A . XI don't know that I limited it to two, but different 


billings. 


Q Let's talk ebout the Pike Job. At the erd of the 


32 


month, would there be one billing that would go to Russuins 


showing what they owed on the Pike job, or would there be 
* * OK 


ent passe 


A 


< learned 


& 


’ 


4G and the 


g 
given to 
& 


us at the 


treated as 


REDIRECT ELAMT 


POT UMIANs 


BY HR. FREESMAN 


ea 


{Examining document) I suppose j 


vez Robbins asked ry 


of it from tary Wiliians. 


I ee si 
loth of soe 
Was there 
you at the time respecting 
&s I recall from 


office at that time «= 


KKK 


TATT 


On 


fad 


Pike 


job, which 


bY 


(a 


ocue 
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EXCERPTS FROM TRANSCRIPT (12/13/68) 
EDWARD ALLEN WILLIAMS—FURTHER CROSS-EXAMINATION 

BY ER. ROBBINS: none 

Did he display any fits of temper? 

Mx. Gudclsky always displayed fits of temper; always. 
Q As long as you had known him? 4 Yes, sir. | 
Q Well then, when you say always, I take it that he 

@isplayed fits of temper at this meeting? 


a little roxgh at one point, 


MR, FRIEDMAN: Could I inguire as to the relevancy 


of this line of guestioning 


MR. RODBINS: Yes. I am trying to establish: the 
exact cixrcunstances under which document A-2 was executed, 


and I believe it’will be relevant. 


MR. FRIEDMAN: Plaintiff's Exhibit 22. 


MR. RObsINS: 2. I am still xeferring to the pre~ 
BY HR. ROBBINS ¢ E Epa ae j- 
.Q Can you ‘remember at this point as to exactly what 
points in the ciscussion that Mr. Gudelsky was upset about? 
oe Yes. In the conversation about the additional WOrk 
required pertaining to the inferior soberaceiconetons and 


: fas 
« = . , 
So forth, the question was always brought up about as to how 
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much was it going to cost. And finally, at one point, Mr. 
ueelsky came right out and said, "I don't now how much it 
to cost.” It was basically along that ine. 
Q . Did Mr. Gudelsky say that if Eaoilanconane yasn?t 
| 
signed, he was going to stop work entirely? 


A  .2 don't renember if he said that or not at this 


Is it possible that 


Qvite possible. 


MR, BBINS: I have no further questions. 


MR. FRILDMAN: No questions. 
THE AUDITOR: Just a minute. 
You say you have no further qu 
MR. ROBS Just a minute. 


No further questictis. 


THE AUDITOR: All right; Mr. Williams, you may be 


{Witness excused.] 


MR. RODBINS: Mr. Wine, please. 
' Phereupon, 


RUSSELL PAUL WINE 
S calleé was a witness on behalf of the defeoneant and, 


follows: 


DIRECT EXAMINATION—BY MR. ROBBINS 


by Ed Williams. 


in your presence? 


Willians who signed 


Do you recal 


conversation that you 
A 
note suse _allow work to be done 
I would not know in 
ca oS 


a particular cost item might be -- might have to be dealt 


with upon the final conclusion, 3 < had to know 


in advance what, bey : ; caine uD, how much they would 


Q Did Mr. Williams agree to this imae@iately? 
A After some discussion he did agree to it, and in 
fact the contrac: Fa Xi: on it and Ss 
-2 


S2xhibit Ho. 


knowledge? 
Vue WIT 
Go ahead. 


can amplify. 


Q I think, in all fairness, we have 
that you know thet of your own -- in ansver Re the Auditor's 
guestion, you stated you know that of your ovum personal 
knowledge. | 


A’ 


Q 2 nase explain how you ca aie to know it 


of your own personal knowledge? 


| 
A Circumstances suxrounding my information on that 
; 
i 
" 
| 
| 


Simply that uron the work being done! and upon it 


The excavation work and the grading to the plan 
| 2 
| a 
specification, there were times when I was on| the job ane 
where the people involved, from Harris and Breoks, would have 
A 


me view through a transit how the work was being completed. 
: , 
| 
| 


Q Pardon me. What is a transit? 


A A surveying instrument, which, when/ used with a 


/ 
benchmaxk, which is pl 2ither on the Jan 


‘can be so coordinated ontify the final 


involved in the grading. 
Q ar Continue. 
by the excavators 


” : - Ss 2 
ané ‘upon them showing 1 h was so, I 


to ti : y este nyment X explain 


XI was Lified engineex., However, I 
md would ask him to survey t! 
in confomity with the 
eextify it to me. 


BnG,) upon tha erbificnation, XL would pay 


have been 
that 
renew my 


*. 


testimony 


’ 


5 AUDITOR: I am aoing to overxvle that. 


BY HR. ROBBINS: a Se Lece 
Q i show you what has been marked as Defendant's 
Exnibit Ko. 4. ‘Is this what you received as a result of 
requesting the fxon:the engineeax? 
. A Whaat 
GE RUDIYOR: Off the record. 


[Discussion off the xrecord.] 


* * OK 
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a : 


Q Were you, during | that period of tine, engage 
in and about that site -- between May and October of 1963? 
A Yes. 


Q Could you detern mine whether or not there had been 
y 


g 
any changes in the grade between May and October of 1963? 
. 


A No, there were no ch ianges 


i 
| , 


Q °° Mx. Willians has testified that prier to October 17, 
1963, he made a site inspection of the site 
Vere sie with hin? 
i had vieseociene site together on occasion, yes. 
s hofore the date of October 17 , 1963? 


¥Yes, sir. 


‘ 


i 
Was’ there any way at that time to Geterine whether 


er not the grade was in compliance with the second item o 


owner responsibility tiict Se eines which is for all grade, 
subgrade to within tw isc - ane all require 
filling? ) 
A Yes, siz. 
~3tO Yow could you determine that at that tine? 


It could be determineG by a survey. 
oy es | 
QO: krow whether or > Mr. Wil Lians or Contec 
2 survey ma 
~ 
A ZI die not. 


= . hr. Wine, of your ovn knowledge, cence you start a 


pavin 50, how do you geternine whether or not the site is 
t J 3 + 
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conformity with respect to grade? 
A As far as I would be concerned as the general contradzor, 
the -- I would consider the start of the project by the paving 
sub-contractor to be evidence that he was satisified with the 
grading. | 
Q Did you, during your visit to the site with Nr. 


Williams, tell him that the site had been graded in conformity 


with the contract? 


Bid you and he have any discussion concerning that, 


he mattex of grading, kefore -- before the contract 


Q Can you relate to us, dir. Wine, the substance of that 
conversation with Mr. Williams concerning the grading? 

A Well, this occurred on the occasion of our visiting 
the site, both Ros Sacre of the actual market ne well as 
the condition of the arce to he paved, so that Mr. Williams 
could evaluate his starting project under the contract. Ané, 
at that time, the conversations were held. He was informed ee 
the excavator had been an@ thet it had been checked by our 
engineer, A. Morton Thonas and Associates, and that it conformedd 


with the plan and then he prececdcda to start his work which 


would make it rather obvious that he accepted the grade as 


satisfactory under the contract that he demanded as to the 


nsibility. 


}- 


Q Row, Mr. Wilitans has testified that at the tine the 
Contec initiated its SORES HES: that 50 percent -- that only 
50 percent of the owner' 
empleted. 

Is that true? 

A. 

Q All right. " Row, Sicc : : fe that Mr. 
spoke to you concerning --~ 

Die there come a time that Mr. Williams advised 
that the subgrading had not been satisfactor Aly completed 
accordance with the contract terms? 

A No, Mr. Williams discussed with me, oth Soe ete 
pertaining to the land, not that only 50 percent of the -- 

Q I just ask you, aid he ever tell you 

Rn Rio. 

Q After the Contee contract was signed, in fae. after 
it was accepted by you which you have ees was Novenber 
25, dia Russwine or any of its subs other “than | Contee, perform 
any ronraion or other grading work on the contee site in the 
Fike Center? 

A No. 


Pardon. 


: / 
Subsequently to Noversber 15, 1963, with respect to thr 


/ 


| 

| 
No. r j 

| c 

| 

| 

i 


xr than Contee, 


grace to sui 


A”) OVes. 


aN o ive 


BR. FRIEDMAN: Sir, would you read that.l 


fhe last guestion and ansyver were read by the 
reportex.) 
MR. FRIEEFAN: After Novenber 
BY ER. ROSHINS: 
rey P t backfilling, Mr. 
A Our cornerete contracter would e@ backfilleé the 
building --- the insice of the building. 
Q Well, XY askeé you with regard to the Contce site and 
perhaps you misunderstood. when I Neer to the Contee site, I 


area which Contee was doing the paving and curbing 


fOrK. 


A Oh, 10. | ghere Was -- the pack£illing wouxe have had 
to do with the outside of the building which would have been 
the area upon which tee would have paved. It was filled 

: i ; 
a considerabie time px to their starting construction -~ tha 
is, Contee 

Q Right. 

s 


Did Rucswine Construction Coxporation or any of its 


x 


subcontractors other than Contee do any work subsequently to 


/ 


pe =. 
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Novenbex 15, 1963, to bring the Contee site in, compliance insofpr 


as grade tolerance was concerned? 


I+ 
~ 


A No contractor cther than Contee who had the responsibilit 


for backfilling their curb. 


Q What I am trying te get at is, you agree that the owntr's 


responsibiiity was to do all or yours as it might be, to do all 
the grading, to svlgrade to bring it within two-tenths of a foot 
plus or minus and al] required backfilling, right? 

| 


A Correct. 


Q Now, was this grading done? 


Yes, I have stated that -- 
Ali right. 


= Now, was any of the work necessary to bring % 


jato conformity, into compliance, was any of this work done aft¢r 
November 11, 19637 : | 


A No. 
Q Now, G@id there come a time, Mr. fh that you 


x ~ 


other problems at the site with ur. W 


A Yes. 


Q Do you recall when that was? 


Q Yes. Mr. Williams called me from the site and ask me 
to arrange to mect him since there were several rather minor ardas 
“ . : 3 ‘3s {- 
that might require some stiffening up. 
: | 
' ! 


.¢] what do you mean by stiffening up? 


A Well, around the building when the footings are 


~ - 
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into the Girt, theze is backfill. You might 
settling occur 
sore gravel or crushed stone, it could ceon- 
nowhere the land would arop minor 


- 


tenths of which cevlé considerably crack 


the black 
reas he would 
like fo 


we would kandic it. 


Yes, sir, I did. 


When was that meeting? 
Sometime after they started their work, after they - 
You don’t know what the date was? 


Not exactly, no. 


Did you ~~ 


Approximately the end of Novenber. 


All right. 


Waat did you ané Mr. Williams that mectingP 


A ne fact that after surveying the entixe job, Mr. 


Williams concluded -- his conclusion was that it -- there would 


probably be some mount of stone needed. . 


fact that by the provisions of my 
: Y I j : 


price on that/extra 


work and we ~- that is, 
of approximately 
aiaeaas and put 
firising up of any areas 


extra to the contract. 


as a matter ¢ 
Williams a extra x net fox the money te conple 
the work. 
Q Do you have a copy cf that extr fea? 
I Go not “know. 
Do “you mean with me? 


Yes, 


I do not, m0. 


Oy typ A op NE 


be 


[ 


ned nec&snary 


opinion to make the e 


fe 
a 


totally satisfactery for his 


tract between Ry £ixm and = is to pave the axe 


ay 


you ment meet 


* 


Q After this meets ng ‘aaa rou =~ when 
2 


th Mr. Williams? 


A Someta w@ after t langed a meeting ¢r 


ee 


) you roe neuf | / 


the site between hinself and } 


@ Wher did that ‘meeting take Des do 


~S * 2 = 


Lee We et 
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A I don't recall the exact.date, however, it's the date) 


that the extra eee oxder was given. to -- 


Q z show you what has Mees eee as Plantife Exhibit 


%. 


Number k you if this is the poreementl you are speaking 


is that Conners 
That is right. ay, hear areeaentpo ees 


What was the substance of the -- that meeting, sir?. 
A Mr. Gudeisky was in a rather angeys tantrum type 


mood and would not hear and would not sedept the fact - that his 


CESS. was to be kound by .the oS $f the contract that 


he had signed in good faith with the wee 
ie PREEDUAN Mx. Auditor - 


BY WR. ROBEINS: _ 


TEES ansyer 


St spoke? pid we. 


= - 


Gudelsky. ox Hr. | WEL Darie? © 
A Mr. wiilia mss 


Q What eid. > v> Williams say to you 


A He introduced rie. to Mx. Gidelsky = 
before. as 
Q You hacé néver met hin. 


- 


A - Ko. And Mr. Gudelsky took over-t & meeting. 
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Q Vihat Gid Mr. Gudelsky say to you? | Without drawing 
any conclusions, just what did he say to you? 
A I couldn't repeat what he 


Q Did he start out --? 


A He started out by cursin 
was not going te be downed by any fir. 


g Is that what he said to you exectly? 


A Yes, that the idea of a firm figuring 


to by Hr. Williams ané I orally to complete ithe extra 


stone was not acceptable to him ané that in, 


| 
and nasty manner, he told me that if I €idn" 


knuckle unger to his wishes 


men 


end work oréer actually, that he would stop his Men 
the equipment off the job hecause of 
threatening and I would have an even worse problem as to 
completion of the pavement. 

Q All right. 


~ 


At that time, dic either Mr. Gudelsky or Mr. Williams 
say anything to you concerning an estimate for the cost involved? 
A | ‘ ; 


A 


Q Who said what? 


A As I have stated, Mr. Gudelsky litterly took over the 


.on and told me that while he could ne 
absolute firm Ligure as to the extra. When ; continued 
: Sone | 


aGvise him that as per the terms of my contract he hae is 


jag 


an 


= 


Q 


areas where 


Mr. Gucelsky was ju 


Le 


the 


next Gay. 


BE, 


Gontt think 


M 


i 


never knew 


BY ER. 


m2 an actual 


a 


agreed upon price. And, he said, well, 


pte 


~ 
“et 


absol price but I will give you what, 


an excellent cstimate and t 


as $1300 


out to you any 


the whatnot would have to he 


4. 
ee 


Wes 


£ 
“ 


not to give mo irm extra price and 


for us to get any of 


> 


x 
vide 
c . 


extra order 


af 


coercion of the fact that if IT 


> 


predicted to snow that afterneon or 


wer 5 


ee 
PAS as 


=e 
SEL) ZNaN S 


is one of the Gefenses in this case. 


*. KRODSIKS: _Priedisan, you 


pleading. 


a motion to form a 


mt there might be 


/ 


ROLGINS: 


So vou agié, ir: 


Yes, 


Nev 


agrecment t} 
f 


under that 


c 


SVOX es, please. 


ansver the 


¥, 1 show you fnis is the 


Po 


1:3 


satiwaS signed that dey wider ti 


re Circumstances vou 


have Gescribed, xr. Wine. 
A Yes. 
Q Ys that correct? 
Yes, LS correct, a copy of 
‘Did you have any subseauen 
No. fo my knowledge ox -recollecti 
after that meeting and I uncerstand he passed 
ox ten @ Gree. hat — after that meeting. 


have -- 


| 
do you recall what were the 


en Octeber 17, 1963 ang 


A . As JZ recall, rather moderate type weather. 


amount of preci. 
A Well 


you recall. 


| 

¢ Do you recall whether ox not there yes any unusual 
| 
| 


my knowledge, no, I do not ecasal 

you know whether or net Hr. wills iS mM another 

nspection contempe of the 

contrect which would be akout November 15, 
A You mean prior t 


Q No; no, he 


"you ¢ accepted it Nove hor 15. 


whether ox not at about the time that you accepted it, whether 


ox not Mc. Williams made encether 3 n? Do you know? 


A No, ZI do not. 


GHE AUDIGOR: just answer 


the questions 


1 


Wine, Girecting your attention to the 


November 15, 2963 ané the last day or two of Revember ex the 


first day or two of December ane jn that area, €o you recal 


what the weathex cond. tions were? If you recail? 


A XY would recell tha concrete 


compeny started their work. 


for paving contractors 


If he knows. 
MR. ROLET iS YF he knows. 
PY MR. ROERINS: 
Q If you knov. 
A t is my understanding that if it is 
Light @riczle ami not considered not to be continuing, then they 
might be able tc start. It would certainly depend on the 
continuation of the inclement weather. 
Mr. Wine, @irecting your attention to your contract 


these have gotten out of 


/ 


(Counsel leoking through decurents.) / 


* KK 


if you will bear with me, 


Be the check. 


+ 


Can you mak 


z= ton Trust Company, Gated Getoher 8, 


Prior to the issvance of the check? 


onp 


you have any conv with any 
nt Contee eoncernina when it could be cepos 


A ho, ne Oo my knowledge 


been marked 


into evidence 2s 


Plantiff's Fxhibit ® 


i - 


pefencant's Exhibi 


31x? 


| 
etm 3 ‘ 
mhex 3, and ask you if you recognize it, 
- . Dr 4 
i 
' 


it, Me. Wine? 


ron 
SAercn 


as 


2 form of Russwine Construction Corpe 


Claims. 


that CESSES make any reforen 


IOUSANaG even. 


ti $26 thousand 


ic to the 
Boefengant’s 
s one and 


Is then befendant' 


S 
2 


0 Do 


or 
.Pyev 


wiibit Rumber 2? 


the same. 


wag executed 


at 


cosrece. 


you recall the cizeumstancees uncer which 


= ee 
ve 


A 
Q 
A 


Gravel 


Ynote that the r 


27th & 


recollection as to the date 


vbder which 


rag executed 


ay of Angust 1964. s 


the ¢ 2 was @rawn by you and tho release 


Contec Sand 


‘lease of claims bears the 


oes that date refresh your 
/ 


he cheek was drawn? 


was drawn and given to 


Wine, the circumstances 


of 
{ 


by Mr. Williams? 


x 


pric 


f =. So Jase. 
Bore ULIiEe 


fijlians 


¥ 


ince 


$n full s 


ject. 


9603 


1 release O 


clain 


e 
i 


fox 


y- 
te 


G- 
G 
aS 
o 
0 
rs 
yp 


had stated way evel 


Aw 
co 


+ 
have 


a 


7 he woul 


iilians 


yi 


Mr. 


A 


act amount ¢ 


| 


he woul 


check 


. 


to qet the cx 


ce 


: 
5 
~ 


the off 


have 


a 


“es 


ck up the 


to sign a releasc. 


fact, 


ova $ 
2a, 3m 


NY 


Gur OXg 


Yury 


42% et 


that aid you do, haggle a littic? 


As ao matter cf fact, the amount was further 


te some small 


at that time concerning 


wes Geducted from the 
the mek amount of MONGY 


uncers 


Q KON is was in August of 1964 


A Heat is correct. 


that they the contract? 


| 


Do yeu veceall whe HY SO advised Contee? 
i 
It. would he ithex be 1@ Le 


che latter part ef December or the early part of 1964. 


G Was the Sheli Station actually constrected? 
: ! 


& Yes. 

.@) Who constructed it, de you know? 
Well -~. 
LF you know, 
I Gon't recall. 


Can you tell me when it was constructed? 
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No, I-can't give you the exact date but prior to Junc 


” 


id 
oO ‘ 
othe 


on te the Contes 


work? 
The extreme nethe 


Cid abutt on other 


At that meeting on August 27, 


a 


i 
snd Mr. Willians _congerning 


ey to ke paid by your organization te Contes? Tha 


ai 
| : 


Ltional money akove and b 1. thse 6 thousond check? 


& You mean for the Pike work? 


G That's right. 


A: No. As a matter of tersteod by both 


parties -- 


r¢) Well, I -~ excuse me, go head. 


JB -~ to be the final payment. 


G 2s to whether 


or not rewent accented by you on November 15, 19€3 and 


/ 


; / 
the agreement Gocument of December -- strike Seas ; please. / 


/ 


Eee | { | 


[PLANTIFF’S EXHIBIT 1] 


TELEPHONES 
JUNIPER 9-3333 © PARKWay 5-3333 


ssroves ow CONTEE SAND & GRAVEL COMPANY, Ie id 
Analog * SAND AND GRAVEL, READY-MIX CONCRETE. BITUMINOUS CONCRETE 


LAUREi, MARYLAND 


October 17, 1963. 
RUSS WINE CONSTRUCTION CO. 
650). Chililum Place, N.W. 
Washington, D.C. 
| Re: Pike Shopping Centor 


MD .Rt.355_& Bow Avonve 


Gentlemen: 


This is to advise that thic Company will construct tho 
parking area and appurtenances at tho above location, in 
accordance with plans drawn by A. Morton Thomas and Assoc. 
Ince, dated April 29, 1963 (rovision date), for the total 

oum of $67,500.00 (Sixty Sovon thousand five hundred Gollars). 


The ebovo price includes tho following itoms of work: 


fe M.S.R.C. typo "B" curb and gutter, 
b) M.S.R.C. 9" roinforced concrete paving with 6° 
bankrun gravel base, 
Concrete romovals on Route #355 and Bow Avenue, 
d) Concrote median on Route £355, 
e@) Concrete drivoway entrances, 
£}) Type 10-A curd and gutter. 
&) Parking lot pavings 3Y2"+1/2" asphalt. 


>) 
<~{________ PRESIDENT 


FLL SUSH EXTRAS MUST BE 


NT CF RUSSWINE CONSTRUCTION CORP. TO BE VALID. PAY: 


MENT WILL NOT BZ MALE FOR ARY EXTXS TO THIS CY TART UES $O CCUNTERSIGNED, 
rg 
PELE 


eee 


yy 
SSWIME CONSTRUCTION CORP. 


Owners responsibilities: 


er 1 


To obtain all required permits before tho work starts. 
| For all grading to sub-grade to within 2/10th of a fot 
and all roquirod bakkfilling. 
, For all damages eccurring to any of the montionod items 
> \& aftor thoy aro installed. 
(UgPor tho utility lines, such ao manholos, gas linos and 
2 poles being on approved grade and alignment, and 
G properly flaggod. 


rc 


CONDITION OF CONTRACT 


Very truly yours, 


CONTEE SAND & VEL CO. INC. 
ELE 2 


Accopted: EB. Ae WILLIAMS 
RUSS WINE PONSTRUCTION co. 
a a } co 


a 
ws 
= 
= 
te 
= 
i 
a 
2 
= 
= 
Lod 
<= 
© 
= 
= 
ce 
= 
= 
oQ 
o 
i= 
= 
E 
= 
ws 
2 
- 
a 
> 
=? 
= 
i 
o 
So 
o 
2 
o 
4 


TIMATEO AND A UPSTT PYCE VUST BE ESTABLISHED. 


COUNTERSIGNED BY THT P3:5'0! 


~ ’ 
Bys Ze Ge, pte Say 
Titles Satter ] 
Dats ULL s/o 3 
EAY/msh 
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[PLANTIFF’S EXHIBIT 2] 


LANTS: : \ ROAD GRAVEL 
+ UREL. MO. CONTEE SAND & GRAVEL CO., ING. — wasnen sano ans Graver 
KENSINGTON, MD. : : t READY MIXID CONCRETE 
ROCKVILLE, mM: ROAD. STREET ANDO BRIDGE CONSTRUCTION i ASPHALT 


BITUMINOUS PAVING /~ 
776-7300 
ASPHALT PLANT LAUREL, MARYLAND f =I PARKWAY 5.3333 
ss 9) 


eee 
fii se 


Plans drawn by: 
Dated ..cscssesscseseceeee 


Furnish All Material and Labor for Installing: 


| 
| 
Concrete Curb and Gutter .ccessssssesses @ $. Lin. ft. Radius Curb and Gutter, 
Conerete Curb and Gutter @ Sens Lin. ft. Radius Curb and Gutter, 
Conerete Driveway . yd. Concrete Sidewalk........ | 
Bituminous Pavement ...... 


eee Pavement ... 


Motor Patrol “ Roller ... 
Loader... z= Loader ..... 


son == oe mY ss a per SE =— 


a Responsibilities: =n 
(1) To obtain ali required Permits before the work starts. D- 7 eee oD 


(2) For all grading to sub-grade and all required backfilling. peewee x5 ree? peer 
(3) For all damages occuring to any of the mentioned items after they are installed. 
(4) For the utility lines, sch as manholes, gas lines and poles being on approved grade and alignment, and properly flagged. 


Payment: As specified hereinafter: ........sswseseseeee 


This proposal is subject to confirmation within .............. days from date thercof, 
Contract is wy; to atrikes, car ey ee beyond our control subject to change without notice.’ 


Ge é CONTEE SAND & GRAVEL COMPANY, INC. 


~ LbbadLtectraed 


[PLAINTIFF'S EXHIBIT 3] 


_ PLANTS . ROAD GRAVEL 
AUREL. MD. WASHED SANO ANDO GRAVEL 

KENSINGTON, MO. *e READY MIXED CONCRETE 

ROCKVILLE, MD. ASPHALT 


CONTEE. SAND & GRAVEL CO.,INc. 
‘ROAD, STREET AND BRIDGE CONSTRUCTION 
BITUMINOUS PAVING 


“LAUREL, _MARYLAND- 


- ‘ASPHALT PLANT "PHONE 
‘776-7300 776-7300 
z 725-2332 
RUSS! TENE CONSTRUCTION Company : ay 
SOLD TO G50}. CHILI PLCE, Witte i 
GIUOM 49 5 eve : JOT ALOT 562 
WASHINGTON, -D.C. SU ere aaree es oc 


¢CB 37144 


NO DISCOUNT ALLOWED 


Pixo Shopsing Center */20/64) 


ZL. Biel. Estimate « Inmp Sun Contract $67,509.00 
20° Ges ust “to Contzss% Equip Rentel (7/27) ; 
#L25-% : To2ter As) ae - ©316.59 - $74.25 
Lobor “ : 5 Hrs - 652.50 - 8.75 
Khe Smicks * Bes” <$10.00- 22.50 
Torensin - 695.50 - 3 
Side Pax Equip _. 85 Gs 229k, 121.92 


- Be As opal | Patotiing ‘eG/uss 2/20) : aie 
“~ “Asphs. 109.0 on 6912,00 2,200.00 


PLUS PREVIOUS BILLS At: O02. THCLUDID IW wove) 
“CB_16899 ) &syhalt Patehing 360.00 
“CB 26890 (7/3) Zoutpmont Reats2 “616.24 
CB 26258 © i Bwwipseat Rent. 1,562.34 
€B 26609 Bquizaont Rented 2028-91 
$72,559.40 
“BESS PREVIOUS PAYMENTS | 35,009.00 
~ S37 ? 7, 369 oC 0 
Iss post DA ATED CHECK 26,020.09 
$12,: 509040 OMe 
LESS NOW. PAVEMENT SHEET, SERVICE SPAnTON 3265.30 


DIE Wroecccecvccecd 7,604.10 


Please xenit payzont, 
Thanks, 


ALL CONTRACTS ARE SUGISECr yo STAKES, CAR SHORTAGE ON CONDITIONS DEYOND OUR CONTROL, QUOTATIONS BUDJECT TO CHANGE WITHOUT NOTICE, 


[PLANTIFF’S EXHIBIT 4] 


‘PLANTS i OAD GRAVEL. 
LAUREL, MD. : WASHEO SANO ANO GRAVEL 
KENSINGTON, MO. READY MIXEO CONCRETE 


ROCKVILLE, MO, s 
CONTEE SAND & GRAVEL CO.,INC. cea 
E ROAD, STREET AND BRIDGE CONSTR UCTION 

ASPHALT PLANT |", BITUMINOUS PAVING oe enone 

“776-7300 °° ‘LAUREL, MARYLAND 176-7300 
‘ 725-3333 
“SOLD ‘To eres | 3 
- RUSSWINE co} 181 PRUCTION CORP, oe, 
6502, Chillum Pi. ACG, Ne We DATE January 13, 196. 
Washington; . DeCe is 

£CB.16258 


NO DISCOUNT ALLOWED 


Piko Shopping Centor: 
Estimate #2 + Lump Sun ‘paving contract for ecpros 00: 


¥ork Completed” to datos Ws KAR AR RA RR AT $ &9,950.00 


‘Additional to Contract: 
‘Equipment Rontals : 
ToSMotoxr Patrol core 46.00 irs & $16,50. 759.200 
‘@ ROLLOY ececccse "26 tirs, © 8. a0...206,00 
© D8 Loader sadee’ 25.0.9 @ 25,00... SENS 
e° oe Ds. Movo &Pormits Lonp “SUM ecascocs § 785 
“Foreman secees (15.5 Hrs ©..3950- 2 3 
Labor... esveon vee. 2600 Lid oO. 2059. 5.69 6o 
eh 5529.83 
(*) MD Tax:Equipnont $1417,00 © 3% 12.5 1,562.3": 
nei: 252, $1,512.35 
‘Less3 “Previous Payments ceeces t #28 2060.20 


TOTAL DUE US  eeenesen Se 


See ema ete ; 


(6 °): Move" $5500, ‘Permite $20.00, Telegram, $3¢ 58 = $78.58 
7 exenreceoome 
: 

‘PLEASE REMIT PAYMENT; “THANKS, 


‘ENTRY: $12,362.34 DR 


ALL CONTRACTS ARE SUDJECT TO OTRIKES, CAR SHORTAOE OR CONDITIONS BXYOND OUR CONTROL, quorations SUDIECY YO CHANGE WITHOUT NOTICE. 


[PLANTIFF’S EXHIBIT 5} 


ROAD GRAVEL 
* waste SANO ANDO GRAVEL 
RIADY MIXCO CONCRETE 


CONTEE SAND & GRAVEL CO.,INc. ASPHALT 


ROAD, STREET AND BRIDGE CONSTRUCTION 
, BITUMINOUS PAVING 


‘LAUREL, MARYLAND 


“PLANTS © 
LAUREL, MO. 
KENSINGTON, MD. 
ROCKVILLE, MO, 


-- PHONE. 
1776-7300 
725-3333 


ASPHALT PLANT 
“776- 7300 ° 


SOLD ‘To . RUSSWINE “CONS <SPRUCTION CORP, 
16501 Chillun Place, NeW. 


DATE APRIL 27, 1964 
Mashington; . D. Ceo ; 


#CB 16609 


‘NO DISCOUNT AL Loweb 


: . . 5 - 


-Rockvil2 le Pike Shopping Centex’ 


Lquipment Rental. (5/28 ~ 4/2) 
*" @826.50° 


#iotox Patrol, ° 26.5" Hiro 
*1010 Doz ex: ; 21s 5° bis 
Tr. morektoren) LO cr, 
*Rolier. 15. 5° Hx 
Foreman " 26.5 trs. 
Labor |.” (B56 0. Hrse 


@321.50° 
@$30.00- 
@$8,00- 
833.50- 
$2.6 20, 


iMa, Pax Equip $838. 50 03% 


$I018.92 


; OTAIKCS, CAR n Ti ¥ TR T. DIECT TO CHANCE WITHOUT NOTICE, 
ONTRACTS ARE BSUDIECT TO IKCEE, CAR BHONTAGE ON CONDITIONS EXYOND OUR CONTROL, QUOTATIONS SU: 
ALL CON’ oe 


[PLANTIFF’S EXHIBIT 6} 


i septs . : ; : Imei Sea ROAD GRAVEL 
AUREL, MD’ | ” -WASHEO SANO ANO GRAVEL 
KENSINGTON, MD. READY MIXEO CONCRETE 


are apes CONTEE SAND & GRAVEL cO., Net eens 


=e JROAD, st REET AND BRIDGE CONST RUCTION 


"ASPHALT PLANT : . ; BITUMINOUS PAVING os Sie: 
"776-7300 ° é ‘LAUREL, MARYLAND. | ; 1776-7300 
a he * 925-3333 
SOLD TO. nussiine “CONSTRUCTION CORP, | : 
36501. Se Place, NoWe DATE SULY &, 19$h 


-Mashington; D.C. 
| #CB 16890 


| “NO DISCOUNT ALLOWED 


——a i 
———— 


“pine ‘Shopp! Eng. Con ater | 


77 Estimate: £3 4 stam Sua Paying Contract for $67500.00 
: “WORK COMPLE TED ‘TO D: 2 Wiiseseceasceesceseccescquevoesee eS 125.00 


cad 


"By Add. to. contract: = Equi pacnt Rental (S/uS/6/84). 


#1010 Doser. afer 12.0- Ers 11,50 mie $125.50 F 
CTT. Hove. Doser -2.0 Cae i Toe f 
#Motor Patrol = 37.0-Hrs 
tRolicr > | 5-669. Ers 
Labor’ a = Sire : 1:.5-Ers 
*-Foreaan’ “0 theQ-Hes 
‘ete weks (sant) "3-0. tits 
#IV5A Loader - 300 Hrs 


5 
Ud. ‘Gax Equip g5h9.20 6341 16-19 


*. Se Asphalt Patching (5/6 & 5/7/61) : 
Asphalt 30.0 Ton $12.00 ioe . 360.00 


Previous Equipment Bilis 
CB 1625 8% 13, Clhesccoevevrcosssssessreccecceseson: ooccacccece tObLe Bt 
cB 16609, UL21TOccesocecercesccvevercceevecesserecescoccesesI015.9i 
| $67,602.23 
Less Previous 000000352000. 00 


Please remit payzent, DUC UScespoceseecovses00ee5 


Thankse Sot #ISISLOSZ Aa, 


» ALL CONTRACTS ANE QUOJECT TO STAIKED, CAR SHORTAGE OR CONDITIONS BKYOND OUR CONTROL. eooemmore SUDJECT TO CHANGE WititourT NOTICE, 
i 5 


[PLANTIiFF’S EXHIBIT 8] 
SF oN Onin: QnA & AMSTED apr vsyy pes TELEPHONES 
: H GUNES Sa oo . exeiars ce) Boek 776-7300 ; 


(or ese ~~ 
_¢ PARKWAY 5-3333 


ae SAND AND GRAVEL, READY-MIX CONCRETE, BITUMINOUS CONCRETE 
. LAUREL, MARYLAND 
rT i= 
» Russ Wines Construction , 
6501 Chillun Place NW. 
Wasnington D, C, 
= 


BOW AVANUS SYAPSMANT 


107593 

107909 

109891 

109988 

110099 

112739 

112839 

11200:.0 

112936 

113658 

11375i 

113338 

213921 

LUA 91 i z 10727 h9 
11h2 6h. § 1099233 

10132 . |12025,52 . 


wD pe poe post 
PLO PON 


A 
GOS OY ON GOS ON 


te fie Re 
en te 


G ne Qr¢ 
mete m 


12 
/ 
‘1 


3/29 
3/19 
3/20/68! 
3/25 
3/31 


CONTEE SAND & GRAVEL CO., INC. 
LAUREL, MD. 


STATEMENT 


[PLANTIFF’S EXHIBIT 10] 


yr iaate at POSED ST SPAY EE DEST ES 


fE6S1 “ON “AD 


rie eee 


With Ey £ = ag gg tg 7-9 3! 
Sy “eRry benim) #9 Ab 
ao RE AOL 5 Ra as 
a eG RG FA TE 
7 pean TOT RAT BRE TI IME HG es ps 
-- + Seay Rta se" gS RCN we Wy OR ROU ‘i i Bas 
ee Th Wee My RUE lg NII HF, AVAS MZ Ieee", aad bees 
En Waeeny VER Orr eg zens ig ase ele 
: $ THD tht © 


fs 


liane 


7 


—-—_—_| 
$ 


NE Sh A Shae OR SES rn 7s i a ee ee ed 
2s RIVE ATCT) BP TOY OU eT FP epee 
GT AAS IASI TN YES “haleniy 
teal 
ERE LT Fa slo 


CUYD Y5903% 3IGISIA 


[PLANTIFF’S EXHIBIT 12(a)] 


TELEPHONES = 
776-7300 ¢ PARKWAY 5-3332 


~oortss GONTEE SAND & GRAVEL GCLIPA RY, a : 
SAND AND GRAVEL, READY-MIX CONCRETE, BITUMINOUS CONCRETA 
LAUREL, MARYLAKD 
Septerber 15, 1954 


Russiwine Cons Sx 
6501 Chillun Pls 


Vashingion, D.t, . 


Brockville Indus 
Pelephone Bu 


Gentlensn: 


In respouse to your rem uest, wo heroby svt 
certain itens of woute at the above mentioned p: 


$26,186.09 (Pwenty-six thousand one bundred eight 


1. 6" asph2ltic conevet the entrances and the county 
2. 4" asvnaltic conexsi s2 and 2” esphaltie conczste ae : 
heavy duty paving ares ot a the plon echadsd in x2 


3. 3" asz altic cone Se a wsyhaltie conerete tonr 
unsneaded exen on 

4. 6" concrete curd. 

5. .F “ins erading. 


Oumer Rosnonshdi, : 

1. Go obtzin c3 ssnired Pe: 

2. ta ell grading to subsr2 

age backfilling. 

3. For zll @ansges occuring to any of the mntionea items efter thoy ara 
: instelled, ; 

4 For the utility lines, such as manholes, gas ies poles being on 

epproved grade and ‘eligunent, and properly fla; 


waits before the work starts, 
de within + tuo tenths of a foot and all 


PAYMET3 ALL invoices are net cash, éue frou ante of involea, oe work 
accomplished, partial a Tapes 


Very truly Yours, 


ACCEPPED: 
RUSSWIND COUSTRUCETTT CORP, COHPES SAD & GRAVEL CO.) INC. 


a Ay 


BE. Ae Villians 
Vice-Prosident 
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{PLANTIFF’S EXHIBIT 12(b)] 
RUSSWINE | 
CONSTRUCTION choomeey 


——————— 6591 Chillum Place X.W.. Washington 12, 9.¢. 
i 


H 
' 
CONSTRUCTION SUBCONTRACT 
'|THIS AGREEMENT made this 6th dy of Cetober 1 Wd by and between Russwinc, 
i| | Construction Corp, a Maryland Corporation, with principal office at ee Chilltim: Piace, N. W., Washington, D. C., here-) 
\inafter referred to as “Contractor”, and : aVeli lompany, inc., 
\ 


Lavrel, iaryla 

i 
| 'bercinafter referred to as “Subcontractor”. | 
|| WITNESSETH THAT, for and in consideration of the mutual covenants and} PS herein contained, the parties; 
{| agree as follows: H 
| 


SCOPE OF WORK ; 1. Tne Subcontractor agrees to furnish all labor, equipment, and supplic: { for the performance of paving 


ane eurtin l 


| 
|| ia the construction of z wpe ephors loupamy ' designated) 


Sohepsone soweany 
| oe . Leny being constructed by the Contractor! 
I wish “reoxvilic feat, i 


all in accordance with the plans and specifications prepared by se - orton Thomes «& *ssoci stes 
j 


noiucer 


Architests, and dated = Franc Mou 


12 of that vertabsing t ne 2 an ie ae of tke prop- 
exty above deol Lou ¥ 3 LEO% prepared by 
. orten SThowas ¢ J ssociates 3 “to. tne Se *~yavin: 
ei .the site plan dete o/2i/e¢d 3 ‘general ly outlined in the 
attache. lotter of centee comic Sravel 104, Inc. dated 9/13/04, 
whieh is nereby attache: to amd made a part of this suheontrac 
Ye is clearly wacerstood that vhe scope of ithe work to be ver- 
forme: by somtee Send & Jrevel lo., ine. under this enhcontract 
iz to be al) of that work pertaining to the eurbin> i 


outlined in red {heavy avty} or the above sie tioned 


i 
i 
! 
i 
| 
RSS with revisions dated 


Total price for this SERS es st work is vineteen Thousand “ight 
tvundrea Gne dollars (219,501 TOO) all taxes/included. This price | 
wh cern addeau to the total rive for the warehouse buildine work at} 
SLod Rrookville @., cilver Syrinz, i'd. siegll equal wenty "our | 
eae ive cunired jollars” (; 255500, 0a} jo) taxes included. 


i 
iomediately. 


‘ime is of the essence to this contract, and work shall begin 
| 
| 
| 
| 
i 


SCHEDULE OF 
PAYMENT 


SAMPLES, SHOP 
DRAWINGS 


TOOLS, IMPLE- 
MENTS, RUBBISH 
REMOVAL 


METHOD OF 
REPORTING COM- 
PLETED WORK 


METHOD OF 
PAYMENT 


PAYMENT OF 


Yhis contract includes all necessary work to comply with any 
ané all governmental requirements for the jurisdiction for 
which this property is located. goth ontzonery County & state 
{ l4.) regulations + specifications are to be followed in their | 
ntirely. rier to final payment under this contract, suheon- 
tractor shall furnish contractor with releases varifying require- 
ment to ei) sovervinental regulations « reduirements, } 
| 


2. The Contract price for each of the itsms set forth in paragraph 1 shall be as follows: 


otal Price: © & P Telephone ‘York - Nineteen Thousand “ight 
Hundre@ “Cne Bollars {219,501,00) a11 taxes included. 


Above price includes all naving & curbing work as shaded in red 
on attached site plan prepared by +. Morton Thomas & Associates | 
dated June 21, 196+. 

[l'his contract is to be performed in two (2) stages as follows: 


Rase coat is to be commleted at once, final tonping to be com- 
pleted st direction of contractor, 


+ 


State Sales and Use Taxes and Federal Excise Taxes, if applicable, have been separately stated above and no pay- 
ments on account of any such taxes will be made by Contractor eacept those specifically hereinabove stated. 


} 
| sbeontractor shall submit samples of materials and supplies when and as required; start submission 
to the Contractor’ within ‘ays, and complete submission of all drawings by 


| 
' 
| shall be executed until all necessary shop drawings and ‘samples have beea submitnéd, 
! to the Contractor and the Architect's approval obtained and the Subcontractor shall assume full responsibil for th 
|} correctness of its drawings or any delays occasioned thereby. Should the Architect's correction of such drawings indi- 
cate any increase or decrease in the cost of the work io, the, Subcoptractor, the Subcomractor is to submit detailed: 
lestimates immediately on such changes showing quantitics and prices and sccure the Contractor's approval before the} 
| work is begun. > 
It is understood that the Owner, Architect and Contractor shall at all times have the right to inspect the Subdcoa-| 
| tractor’s material, workmanship and equipment, and all possible facilities are to be given thcir inspectors. whether at the; 
‘place of manufacture, building site, or any intermediate point which may be afterward designated. ' 


{ ! 
| 4. The Subcontractor shall, at its own expense, promptly provide all labor and rnaterials of every kind of good 
and sound quality, ail tools, tackle, implements, scaffolding and machinery of proper type and capacity in good work-| 
1! ing order, which may be necessary to properly exccute this contract, and perform all ether things and furnish all other 
materials necessary or usval in the premises, and shall finish said work fuliy complete and perfect in every respect to, 
the satisfaction of the Architect and the Contractor. When any part of the work is finished the Subcontractor shall, if, 
requested by the Contractor, forthwith remove from the premises such material and equipment as may not de required, 
and the Subcontractor shall clean up and remove rubbish created by its own work as required from time to time. | 


5. The Subcontractor shali submit, in duplicate, to the Contractor at the Contractor's office address hercinabove 
set forth, on or about the 2Sth day of cach month during the term of this agrecment, an itemized and particularized 
statement of the regularly scheduled work completed subscquent to the date of the statement for the prior month. Such 
itemized statement shall list and reflect only work actually completed and in plyct as of the statement date. § °° | 


6. Statements submitted by the Subcontractor to the Contractor in accordance with the provisions of paragraph $ 
| hereinabove shall be reviewed and verified by the job superintendent and general superintendent employed by Contractor} 
and by the supervising architects and/or ‘engincers responsible for the particular project. On or before the 10th day of 
the calendar month next following the statement date, Contractor shall pay to Subcontractor ninety per cent (90%) of, 
the amount billed by Subcontractor in accordance with the provisions of paragraph $ hereinabove, provided that such; 
statement of account has been approved by the job superintendent and general superintendent employed by Contractor, 
and by the supervising architects and/or engincers responsible for the particular project. Any offsets or counterclaims, 
for which Subcontractor may be obligated may be deducted by Contractor from such payment. Work not completed in} 
2 workmanlike manner will not be paid for until such work has been approved by the supervising architects and/or! 
engineers responsible for the particular project. ‘fhe remaining ten per cent (10%) of the billed amount, less any off.) 
sets provided for in this agreement, shall be paid by Contractor, to Subcontractor not later than sixty (60) days after 
satisfactory complction of all of the work underiaken by the Subcontractor herein and after (1) the execution, acknowl, 
edgement and delivery by the Subcontractor to the Contractor of a final release of liens verifying full payment by Con-| 
tractor for all work perfornved by Subcontractor pursuant to this agreement and (2) execution and delivery of a written; 
guarantee of the work in form substantially identical to Exhibit A attached hereto and made a part hercof. 


7. Before any payment shall be made by the Contractor, the Contractor may demand proof of payment by the; 


SUBCONTRAC- 
TCRS DEBTS 


Subcontractor to all people working on this job and entitled to compensation from said Subcontractor, and proof of 
payment to all materialmten who may have delivered materials to the Subcontractor; that if such proof is not made,| 
the Contractor shall have the right to withhold payment of any moneys otherwise duc to the- Subcontractor, and apply, 
the same to the payment of such debts, and shall not be deemed in default hercunder. Nothing in this paragraph a 


be deemed to obfizate the Contractor or owner to any such person or materialmen. 


QUALITY OF wok! 
1 


AND PERSONS 


WORK, PROPERTY || 


PROTECTION OF | 


LIABILITY 
FOR TAXES 


OMISSIONS AND | 
CONFORMANCE TO 
GOVERNMENTAL 
REQUIREMENTS 


PROGRESS 
OF WORK 


CONTRACTOR'S 
RIGHT TO TERMI- 
NATE CONTRACT 


PAYMENT UPON 
CANCELLATION 


'] of Subcontractor’s oreach of this agreement. 


1} 15. Upon cancellation or termination of this contract prior to completioh, for any cause whatsoever, the Sub- 


, ! 
| 8. All work shall be dene in 2 good workmarlike manner, shall be performed to the satisfaction of the Con-| 
j tractor and the supervising architects and v7 engineers responsible for the partidular project and shall camply with all 
| lows, tules, regulations and requirements of governmental authorities h i jurisdiction, No payment shall be ue! 
| or owing until all work covered by that payment is completed and approved iby the Contractor and the Saoeenne| 
| architects and/or engineers responsible for the particular project. All workmen employed by the Subcontractor shall be 
skilled in their trade. Contracior may require Subcontractor to dismiss fromi this job any workman or workmen or 
others employed on or for this work whom the supervising itects and enginedrs or Contractor may deem in c 
| or a hindrance to the Progress of the work. | Z Seer 


. 9. The Subcontractor shail, at his own cost and expense, carry all nectssary Workmen's Compensation, public’ 
iability, body injury and property damage insurance, and shall furnish to the! Contractor, before the commen cement| 
of the woik hereunder, certificates thereof, and evidence of the payment of the premiums therefor The StReonenrioe 
shall adequately protect the work, adjacent property, an! the public, and shall be responsible and liable to the Contractor: 
for any excessive damage to its materials and property. Complisnce with the foregoing fequireracnt as to liability in- 
surance shall not relieve the Contractor of lability under the indemnity agreemdnt herzinafter contained. fond 

; . 


| 
10. The Subcontractor shall assume exclusive liability for and’shall hold the Contractor harmless against the pay-. 
{ment of all contributions and taxes of every kind, whether payroll, unemployment, Social Security, or otherwise, which | 
shall be levied by reason of any present or future law and which niay be measured by the wages paid by the Sub- 
contractor to his employees or otherwise. State Sales and Use Taxes and Federal Excise Taxes, if any, applicable to | 
the work performed by the Subcontractor pursuant hereto and/or to materials used by the Subcontractor in performing | 
such work shall be paid by the Contractor only to the entent that the said taxes shall be specifically set foith in 
[paragraph 2 hereinabove. The Subcontractor hereby assumes exclusive liability for and shall hold the Contractor | 
harmless against the payment of all such State Sales and Use Taxes and Federal | Excise Taxes not specificaily sct forth | 
in paragraph 2 hercinabove. | | 
i 
\ | 
11. The Contractor hereby expzessly refuses to pay for extras of any kind unless first authorized in writing signed 
by an officer of the Contractor. No extras to this contract will be so authorized unless an estimated price for such work 
\is quoted in writing by the Subcontractor and a maximuia price for such work agreed to by Subcontractor at the time 
of the authorization. i | 
. | 
12. Responsibility for conforming to local building codes and to the requirements and regulations of any gov-| 
lernmental agency having jurisdiction over the work to be performed pursuant to the terms and conditions of this 
agreement is hereby exclusively assumed by the Subcontractor, By agrecing to iperform the work as shown iz the ap | 
able plans and specifications, Subcontractor hereby stipulates that he has examined such plans and specifications and | 
\finds them co be in conformity with all applicable building codes and governments! requirements and regulations, In| 
the event that Subcontracter’s examination of the plans and specifications furnished to Subconiractor by Contractor re- | 
veals any conditions or situations which, in the opinion of Subcontractor, do hot conform to any applicable building | 
{code or governmental requirement or regulation, it shall be the duty of the Subcontractor to report such failure to | 
conform: (or any omission not shown in the applicable plans and specifications of an item which is, in the opinion of | 
| the Subcontractor, require’) to the Contractor prior to the determination of the price for the work stated in paragraph 2 | 
hereinabove. Contractor hereby expressly refuses to pay for any extras for work done or mater‘al used by Subcontractor 
as a result of alleged non-compliance of the applicable plans and specifications with local building codes or other govern- | 
mental regulations or requirements, the responsibility for such compliance having been assumed by Subcontractor as; 


bercinabove set forth. | 


13. The Subcontractor shall commence work within forty-eight (48) hours after notice from the Contractor, and ! 
shall from time to time continue therewith as required by the Contractor. The Subcontractor agrees at all times during | 
; the progress of the work to keep sufficient workmen employed on this jeb and mpaintain sufficient materiels thereon so 
ithat work msy proceed diligently and without delay. It is agreed that the Contractor and/or the supervising architects and | 
engineers shall be the sole judges as to the number of men and the amount of lator which shall be decmed sufficient for | 
the purposcs aforesaid. The Subcontractor further agrees to carry on such work and every part thercof with due dili- | 
gence in order to complete and finish the same in a substantial and workmanlike manner and without delay, and to so 
conduct his work and that of his employees that the progress thercof be in harmony with the work of other subsoa- 
tractors and that of the Contractcr, and that the completion of said buildings shal! not be delayed. The Contractor, 
shall not be liable to the Subcontractor or anyone working for the Subcontractor for any delay in construction or in 
delivery of materials for construction which shall prevent the Subcontractor from jcompléting his work: 

i 
14. Should the quality of the work of the Subcontractor be unsatisfactory|to the Contractor and/or to the supcer- 
vising architects and/or eningecrs responsible for the particular project, or should the Subcontractor delay or refuse to 
prosecute the work with reasonable diligence as required by the Contractor or abandon the same or fail to comply with | 
any of the agreements herein contained. or otherwise fail to perform his work to th satisfaction of the Contractor and/or | 
ithe supervising architects and/or engineers, it being understood and agreed that the Contractor and the supervising | 
architects and engineers shall be the sole judges as to the quality and perfornjance of the services rendered by the 
| Subcontractor, the Contrictor may, at his own discretion, upon giving to the Subcontractor forty-eight (48) hours written 
potice directed to the Subcontractor at the address hereinbefore set forth, termint tc this agreement and complete such 
work by itself or hive others to do so. Should the Subcontractor fail to perform as agreed and this agreement be! 
terminated as provided herein, and others be employed to complete the work hérein undertaken by the Subcontractor, | 
land should the cost of completion of such work exceed the contract price aforeszid, the Subcontractor hereby agrees to 
indemnify, hold harmless, and reimburse the Contractor for and from any loss said Contractor may sustain by reason 

i 


haere 
agreement, for any cause whatsoever, the Subcontractor shall forthwith remove from the 


Upon termination of thi i 
; Promises all of his tools, material, and equipment, and upon his failure to do so the same may be stored by the Contractor 


jat the expense of the Subcontractor. 


| contractor shal! be entitled to receive payment only for the work completed by him prior thereto, in place, and approved 
by the Contractor and/or the supervising urchitects and/or engincers, Ne 


GUARANTEE 


SUBCONTRACTOR 


DEFINITION 


LAW APPLICABLE 


GOVERNMENTAL 
AND SAFETY 
REGULATIONS 


SUPERVISING 
ARCHITECTS & 
ENGINEERS 


| 


| 
| 
i} 


| 
| 


! 


' 
i} 


i} 
i 


less the Contractor ag: 
|} eause of bodily injury, at any time resulting therefrom, accidentally sustained by 
| of damage to property duc to any act or omission of the 
}of the Sube ig 
} | under, nor any part thereof, nor any payment hereunder, without the prior written consent of Contractor. | 


f 
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Subcontractor shall not be entitled te reccive compensation for sny work completed by others. ' 
| 


| The funds withheld pursuant to paragraph 4 hereof. less any sctoMls provided in this agreement, shall be due and 


payable to the Subcontractor within sixty (60) days of completion of construction. 


16. ‘The Subcontractor shall re-execute any work that fails to conform to the requirements of the Contractor and! 
during the progress of the work, and shall, at its own cost and eapense, remedy any defects due to faulty workmanship or! 
faulty materials supplicd by Subcontractor which appear within a period of one(1) year from the date of completion of | 
the contra '‘Subcontractor’s warranty shal! be evidenced by a separate written form substantially identical to the form 
attached hereto and marked “Exhibit A”. | 
ties or service agreements affecting materials or equipment furnished or installed by the | 
Subcontractor in such fashion as shall cause the benefits thereof to run te the Con- 
y and Subcontractor hereby agrees to furnish the benefit of such guarantees, war- | 
Contractor and/or the owner of the property. without any extra charge. | 


Any gvarantees or wit 
Subcontracter shall be secured by the 
tractor and/or the owner of the prope! 
ranties and service agreements to the 


ntractor acknowiedges that it is an independent contractor, and agrees to indemnify and sove hacm- | 
inst loss or expense by reason of the liability imposed by la. upon the Contractor for damages be- | 
ny person er persons or on account ' 
contractor, its employees or agents, arising out of the work 

Subcontractor shall noi assign nor sublet the werk here- 


17, The Subce 


ntractor as contemplated under this agreer 


18. The term “Subcontractor” shall include, wherever applicable, subcontractor’s agents and employees. 


19. This contract and the terms hereunder shall bz governed by the laws of 


in this agreement in the present tense include the future as well as the present; words used in the 
masculine gender include the neuter; the singular number includes the plural and the plurs! the singular; the word 
“person” includes a corporation and associution as well as a natural person; captions end paragraph headings are used 
herein for convenience only and arc not part of this agreement and shall not be used in construing it. 


all be the responsibility of the Subcontractor to comply with all local laws, rules, regulations, notices, re- 

or'other communication of any applicable governmental authority concerniag compliance or correction to the! 

to be performed under this subcontract, as per paragraph 8 above. In the event Yhat there is assessed 

against cither the Subcontractor or the Contractor or both, any levy, penalty, assessment, or fine for noncompliance with 
the above mentioned laws, rules, regulations, notices, requirements, or other communications, then it shall be the sole 
obligation of the Subcontractor to pay such amounts in total. In the event the Subcontractor shail fail to pay promptly} 
upon such governmental request or notice, then the Contractor can. if he so clects, pay such amounts as may be due, | 
and he shall deduct a Eke amount from the Subcontractor’s balance owing, under the aforementioned Subcontract. If 
the balance remaining duc the Subcontractor is insufficient, then the Subcortractor shall promptly pay to the Contractor 


the deficiency. 

22. The Contractor hereby appoints the following persons and/or firms as supervising architects and engincers for} 
the purposes set forth in this agreement and wherever the term “supervising architecis and/or engineers” is used herein- 
above such term shall be deemed and construed to pertain to the following: 


Supervising Architects: 


Supervising Architects: hwartZ,.... 


Tan ssociates 


Supervising Engineers: .......0000%-5 


Jssociates 


IN WITNESS WHEREOF, the partics hereto 
wt. 


have executed this ae day and year first above written. 
ONSTRUCTIOD RP. 


ATTEST: 


geen eoins one 


jusse 


So 
SZZZ. 


By .. 


“ine — resident 


ATTEST, or Witness: 


YaVeL CO. IN. 


239 
Exhibit A 


| 
Date... October 6 eel Giles 
. | 


In consideration of the sum of One Dollar ($1.00) and other good and valuable considerations, the receipt of 


| 


which is hercby ackr. 


building at 
ite 
under our cortract with Russwire Construction Corporation, dated ...... AChohex.. : BUC ences and 


i 
| 
ne 

change orders thereto, to be in accordance with plans and specifications prepared by .. SIM. Lat Hae Mayne... Aes 
I 
| 
| 


| 
| 
. . 1 

We agrec to repair at our own cost and expense for a period of one year from the date of acceptance of cur werk by the 
| 

Architect, all of the work covered under said contract and change orders, that may prove defective. We also agree to repair 


at ovr own cost any work that we may disturb in making good such defects. 


[PLANTIFF’S EXHIBIT 13] 


SCOPE OF WORK 


CONSTRUCTION CORPORATION 
————— 
£501 Chitlum Place W.W., Weshington 12, 0.C. 


CONSTRUCTION SUBCONTRACT 


THIS AGREEMENT made this Oth day of Getober . 19 64 by and between Russwine 
|| Construction Corp., a Maryland Corporation, wth principal office at 6501 Chillum Place, N. W., W: shington, D. C., here- 
|inafter referred to as “Contractor”, and CSontee Sand & Gravel Company, Inc., 
| i yes 


Laurel, | aryland 


| | hereinafter teferred to as “Subcontractor”. 
| WITNESSETH THAT, for and in consideration of 


the mutual covenants and undertakings herein contained, the parties! 
i | agree as foliows: 


1, The Subcontractor agrees to furnish all labor, equipment, and supplies for the performance of paving i 
' 
| and curbing 


in the construction of a werehouse designated 


9101 Brookville ‘oad, Jilver spring, i'd. 


being constructed by the Contractor, 
* above addres 


4 
i 
| 
| 
| 


i 
sll in accordeace with the plans and specifications prepared by “Me L. tiayne, A.T.AL. and 


‘ssociate: & Hte Plan prepared by 4. lorton Thomas & sssociates 


| . . . 
| Architects, and dated ‘Lte vlan cated June +19 o4 | 


Together with revisions dated :j ye Flan: June 24 » 1964 


Work to be performed by the Subcontractor shall be as follows: 


S11 of that work pertaining to the curbing & raving of the 
property above desicnated as per the revised site plan, prepared 
by a. f orton ‘thomas & associates, relating to the curbing & 

paving of the site plan dated 0/21/61, ag senerally outlined in 


tne attacned letter of contee sand’ é rravel Vow, Inc. daied 

9/13/o4, whieh is hereby attache: to anil mae a nart of this 
supcontract, it is clearly wierstood that the scone of the 
Work to be performed by iontee ‘and & Sravel "0O., Inc. under 
this suicontruct is to be all of that work pertainins to the 


curni * pavinsy as outline in Jreen on the above mentioned 
site plan. 


jYotal Price for viis subconteesl work is Sour Yhonsand ix sun 
dred Vinety-—“Vine sollars (24,099.00) a1) taxes incledced. This 

price when acdeu to the totel price for the 2 & VY ‘velephove work! 
at 91lol Brookville "Ge, Jiver mring, Ma, shall egual Ywonty— 


/ <7 ages aa ope: 
“Our Thovsaml “ive :undrey ollars (524,960.00) all taxes inclu- 
sean, 


{ wHedzately, 


Time 1. of Une essence to thie contract, and work sal), bexin 


SCHEDULE OF 
PAYMENT 


SAMPLES, SHOP 
DRAWINGS 


TOOLS, IMPLE- 
MENTS, RUBBISH 
REMOVAL 


METHOD OF 
REPORTING COM- 
PLETED WORK 


METHOD OF 
PAYMENT 


PAYMENT OF 
SUBCONTRAC- 
TOR'S DERTS 


Yhis contract includes all necessary work to comply with any and, 
all xzovernmental requirements for the furisdiction for which this 
property is located, oth i ‘ontvonery county & feate of va. regu 
lations snecifications ere vo be followed! in their entirety. 
Prior to pal Yayment uncer this contract, | wontractor shall | 
furnish (ontroctor with releases verifyine 2 rement to ali | 
sevevmestal regulations « rewirenents. 


T 


2. 


Total Price for warehouse work: Your Thougand_ Six undred Ninety 
ine end BOBRY ‘bollars (64,999.00) all taxes included, = 


ve vrice includes all paving & curbing work as shaded in 
ots on attached site plan prepared by . rton Thomas @ Assoc 

ted June 26, J90d. ; 
contrast is to be performed in two 

base cont is to be completed at once, fina} 

pleted at direction of “contractor. ; . 


State Sales and Use Taxes and Federal Excise Taxes, if applicable, neve been separately stated above and ne pay-| 
ments on account of any such taxes will be made by Contractor except those specifically hereinabove stated. 


H 3. The Subcontractor shalt gubmit ,samples of materials and supplies when and as required; start submission; 
}of shop drawings to the Contractor within days, and complete submission of all drawings by | 
i 19 « No work shall be executed until all necessary shop drawings und samples have beea submited! 
1; to the Contractor and the Architect’s approval cbtained and the Subcontractor shall assume full responsibility for the: 
correctness of its drawings or any cclays occasioned thereby, Sheuld the Acchitect’s correction of such drawings indi-| 
¢ate any inerease or decrease in tlic cost of the work tothe Subcofitfa¢tor, the Subcontractor is to submit de stailed| 
— immediately on such changes showing quantitics and prices and secure the Contractor's approval before the) 
ork is begun. | i 

It is understood that the Owner, Architect and Contractor shall at all times have the right to inspect the Subcon-! 
tractor’s material, workmanship and equipment, and all possible facilities are to be given their inspectors, whether at the! 
| Place of manufaciue, building site, or any intermediate point which may be piccuard designated. 


4. The Subcontractor shall, at its own expense, promptly provide at? labor and materials of every kind of good! 
and sound quality, all tools, tackle, implements, scaTolding and machinery of |proper type and capacity in good work-' 
ing order, which may be necessary to properly execute this contract, and performi all other things and fusnish ali other, 

terials necessary or usual in the premises, and shall finish said work fully complete and perfect in every respect to 
the satisfaction of the Architect and the Contractor. When any part of the work is finished the Subcontractor shall, if 
| re quested by the Contractor, forthwith remove from the premises such material and equipment as may not be required, 
aa the Subcontractor shail clean up and remove rubbish created by its own ins as required fzom time to time. 


5. The Subcoatractor shall submit, in duplicate, to the Contractor at the Contractor's office address hereinabove; 
set forth, on or about the 25th day of each month during the term of this agreement, 2n itemized and particularized 
statement ef the regularly scheduled work completed subsequent to the date of the statement for the prior month. Such, 
itemized statement shall list and reflect only work actually completed and ir ‘place as of the statement dite. 


{ 6. Statements submitted by the Subcontractor te the Contractor in accordance with the provisions of paragraph 5 
hereinadove shal? be reviewed and verified by the job superintendent and gencral! superintendent employed by Contractor) 
and by the supervising architects and/or engineers responsible for the particular |project. On or before the 10th day of 
the calendar menth next following the statement date, Contractor shall pay te Subcontractor ninety per cent (90%) of 
the amount billed by Subcontractor in accordance with the provisions of Paragiaph 5 hereinabove, provided that such 
statement of account has been approved by the job superintendent and generat ‘superintendent employed by Contracter 
and by the supervising architects and/or engineers responsible for the particular project. Any offsets or counterclaims, 


}for which Subcontractor may be obligated may be deducted by Contractor from|such payment. Work rot completed in 
{a workmarlike manner will not be paid for until such work has been approved by the supervising architects and/or 
engineers responsible for the particular project. The remaining ten per cent (19%) of the billed amount, less any off-' 
sets provided for in this agreement, shall be paid by Contractor to Subcontractor not later than sixty (60) cays after 
satisfactory completion of all of ihe work undertaken by the Subcontractor hereinl and after (1) the execution, acknowl- 
edgement and delivery by the Subcontractor to the Contractor of a final release of liens verifying full payment by Con- 
tractor for all work performed by Subcentractor pursuant to this agreement and| (2) execution and delivery ofa written, 
‘ gusrantee of the werk in form substantially identical to Exhibit A attached aa and made 2 part hereof. H 


| 7. Setore any payment shall be made by the Contractor, the Contvactor may demand proof of payment by the; | 
| Subcontractor to all people working on this job and entitled to compensation from said Subcontractor, and Proof of 
| payment to all materiainien who may have delivered materials to the Subcontragtor; that if such proof is not niade,| 
the Contractor snall the right to withho!d payment of any moneys otherwise due to the Subcontractor, and prely| 
the same to the payment “of such debts, and shall not be deemed in default hereynder. Nothing in this paragraph’ shall 
| be deemed to obligate the Contractor or owner to any such person or natersaIc reo { 


/ 


QUALITY OF WORK) | 


AND PERSONS 
WORK, PROPERTY 
PROTECTION OF 


LIABILITY 
FOR TAXES 


OMISSIONS AND 
CONFORMANCE TO | 
GOVERNMENTAL 
REQUIREMENTS 


PROGRESS 
OF WORK 


CONTRACTOR'S 
RIGHT TO TERMI- 
NATE CONTRA 


PAYMENT UPON 
CANCELLATION 


s. All w shall be done ia i good workmanlike manner.‘shali be performed to the satisfaction of the Cor! 

| tractor and the architects and/or engineers responsible for the particular project and. sh 

j laws, rules, regulations and requirements of all governmental authoritics having jurisdiction. No D. 

jor owing until all work covered by that payay is completed and approved by the Coniracior an h r 8) 

architects and/or engineers responsible for the pi far project. All workmen employed by the Subcontractor shall be; 
‘ % nate . i 

skilled in their trade. Contractor may require Subcontractor to dismiss from this job any workman of workmen or; 

others employed oa or for this Work whom the supervising architects and engineers or Contractor may deem incompetent: 

or a hindrance to the progress of the work. 


| 9. The Subcontractor shall, at his own co expense, carry all necessary rkmen’s Compensation, pub 


| | liability, body i p ya : ance, and shall furnish to the Contractor, before the commence: 


eof the payment of the premiums therefor. The Subsco 
. adjsgent: property. and the pub! shall be responsible and lable to the Con 
teriats and property, Compliance 1 the forego requirement as to Noh 
surance sholl net relieve the Con’ tur of Hability under the indemnity agreement hereinafter contained, 


10. The Subcontractor shall assume exclusive liability for and shall hold the Contractor harmless against the pay- | 
ment of all contributions and taxes of every kind, whether payro!l, unemployment, Sociol Security, or otherwise, which | 
shali be levied by reason of any present or future law and which may be measured by the wages paid dy the Sub 
contracter to: his employees or otherwise. State Sales and Use Taxes and Federat Excise Taxes, if any, app 
the work performed by the Subcontractor pursuant hereto and/or to materials used by the Subcontr 
such work shall be paid by the Contractor only to the extent that the said taxes shali be speci 
Paragraph 2 hereinabove. The Subcontractor hereby assumes exclusive Ii ity for and shall hold the Co’ 
| harmless against the payment of all such State Sales and Use Taxes and Federal Excise Taxes not specifically 
in paragraph 2 hereinabove, 

11. The Contractor hereby expressly refuses to pay for extras of any kind uniess first awthorizee in wri 4 signed | 
by an officer of the Contractor. No extras to this contract will be so authorized unless an estimeted price for such work 
is quoted in writing by the Subcontractor and a maximum price for such work agreed to by Subcontractor at the time 
of the authorization. 


12. Responsibility for conforming to local building codes and to the requirements and regulations of any gov. | 
| ernmental agency having jurisdiction over the work to be performed pursuant to the terms and conditions of th 
jagreement is hereby exclusively assumed by the Subcontractor. By agreeing to perform the work as shown the ap- 
plicable plans, and specifications, Subcontractor hereby stipulates that he has exemined such plans and Speci! i 
|finds them to be in conformity with all applicable building codes and governmental requirements and regutati 
the event that Subconiractor’s examination of the plans and specifications furnished to Subcontracter by Con 
veals any conditions or situations which, in. the opinion of Subcontractor, do not conform to any applicable building 
code or governinentad requirement or regulation, it shall be the duty of the Subcontractor to report such failure to 
| conform (or ary omission not shown in the applicable plans and specifications of an item which is, in the opinion of! 
jthe Subcontractor, required) to the Coniractor prior to the determination of tt price for the work stated in paragraph 2 j 
hereinabove. Contractor hereby expressly refuses to pay for any extras for work done or material used by Subcontrector 
as a result of alleged non-compliance of the applicable plans and specifications with local building codes or other govera: | 
mental regulations or requirements, the responsibility for such compliance having been assumed by Subcontractor as! 
hereinabove set foith 


13. The Subcontractor shall commence work within forty-cight (48) hours after notice from the Contractor, and 
shall from time to time continge therewith as required by the Contractor. Th= Subcontractor agrecs at all times Curing | 
the progress of the work to keep sufficient workmen employed on. this job and maintain sufficient materials thereon so! 
that work may proceed diligently and without delay. It is agreed that the Contractor and/or the supervising architects and | 
jengineers shall be the sole judges as to the number of men and the amount of labor which shall be deemed sufficient for 
the purposes aforesaid. The Subcontraceor further agrees to carry on such work and every part thereof with due aili- | 
gence in order to complete and finish the same in a substantial and workmanlike manner and without delay, and to so! 
conduct his work and that of his employces that the progress thereof be in harmony with the work of other subcon: | 
} tractors and thet of the Contractor, and that the completion of said buildings 1 not be delayed. The Contractor, 
j shall not be liable to the Subcontractor or anyone working for the Subcontractor for any construction or in 
delivery of materials for construction which shall prevent the Subcontractor from completing his work 


14. Should the quality of the work of the Subcontractor be unsatisfactory to the Contractor and/or io the super- 
| vising architects and/or eningeers responsible for the particular project, or should the Subcontractor dclay or refuse to 


| prosecute the work with reasonable diligence as required by the Contractor or abandon the same or fail to comply with | 
any of the agreements herein contained, or otherwise fail to perforin his work to the satisfaction of the Contractor and/or 
the supervising architects and/or engincers, it being understood and agreed that the Contractor and the supervising | 
architects and engineers shall be the sole. judges as to the quality and performance of the services rendered by the | 


Subcontractor, the Contractor may, at his own discretion, upon giving to the Subcontractor forty-eight (48) hours written 
Notice Cirected to the Subcontractor at the address hercinbefore set forth, terminate this agreement and complete such 
work by itself or hire others to do so. Should the Subcontractor fail to perform as agreed and this agrcement be | 
terminated as provided hercin, and others be employed to complete the work herein undertaken by the Subconiractor, | 
and should the cost of completion of such work exceed the contract price aforesaid, the Subcontractor hereby agrees to, 
indemnify, hold harmless, and reimburse the’ Contractor for and from any loss said Contractor may sustain by reason | 
of Subcontractor’s breach of this agreement, | 

Upon termination of this agreement, for any cause whatsoever, the Subcontractor shall forthwith remove from the | 
premises all of his tools, material, and equipment, and upon his failure to do so the same may be stored by the Contractor ! 
at the expense of the Subcontractor. ! 


| 
15. Upon cancellation or termination of this contract prior to completion, for any cause whatsoever. the Sud-! 
j contractor shall be entitled to receive payment only for the work completed by him prior thereto, ia place, and approved 

| by the Contractor and/or the supeivising architects and/or engincers. | 


Subcontractor shali not be entitled to receive compensation for any work ‘completed by others. 


i ‘The funds withheld pursuant to paragraph 4 hercof, less any setoffs provided in this agreement, shall be duc and} 
| payable to the Subcontractor within sixty (60) days of completion of construction. 


quirements of the Contractor and 
; during the progress oft the work, and shail at its own cost and Sxpense: rene ae any ded sts cue to faulty workmanship or 
j} faulty materials supplicc ty Subcontractor which appear within a period of one, (1) year from the date ¢f completion of | 
the contract. Subcontractor’s warranty shall be evidenced by a separate written ferm substantially identical to the form 
attached hereto and marke! “Exhibit A”. “ea 
Any guarantees or warranties or service agreements affecting misicria!s or efuipment, furnished or installed by the 
: Subcontractor shall be secured by the Subcontractor in such fashion as shall Sause the benefits thereof to run to the C 
tractor and/or the owner ef the property end Subcoatrac y agrees tu furnish the benefit of such guarantecs. w: 
rantics and service agreements to the Contractor and/or the owner of the property without any extra charge. 


The Subcontractor acknowledges that it is an independent contractor, and agrees to indemnify and save harm- | 
j les ctor against loss or expense by reason of the iiability imposed by law upon the Contractor for damages be- 
jeause of bodily injury, at any time resulting therefrom, accidentally sustained by any person or persons or cn account 
of damoge to property duc to any act or omission of the Subcontracior, its employees OF agents, arising out of the work | 
tof the Subcontractor as contemplated under this agreement. Subcontractor shall inct assign nor sublet the work here- 
j under, nor any part thereof, nor any payment hereunder, without the p: written sor: Sent of Contractor. | 
i 


SUBCONTRACTOR H 
| 
| 
| 


DEFINITION ' i8. The tern: “Subcontractor” shall include, wherever applicable, subco: ors agents and employces. 


LAW APPLICABLE || 19. This contract and the terms hezeuader shall be governed ty the laws of 


TERMS i 20. Words used in this agreement in the present tense include the future a4 well as the present; words used in the; 
masscutine gender include the neuter; the singular number includes the plural ard the plural the singular; the word! 
H mpersony includes. 2 corporation and association cs well as a natural perscn; captions and paragraph headings are used 
'aerein for coavenicnce only and are not part of this agreement and shall not be ubed in construing it 


GOVERN 21. It shall be the responsibility of the Subcontractor te comply with all lo¢al rules, regulations, ni 

AND SAFETY quirements, or other comraunication of any applicable governmental authority concerning compliance oz correction to the 
REGULATIONS | work which is to be performed under this subceatract, as per paragraph 8 above, In the event thai there is passcssed) 
j against either the Subcontrector or the Contractor or both, any levy, penalty, assessm: or fine for noncompli | 
the above mgntioned laws, rules, regulations, notices, requirements, or other commun: ms, then it suall be ¢ 

| obtigacion of the Subcontractor to pay such amounts in total. In the event the Suber stor shzll fail to pay promplly| 
upon such governmental zequest or notice, then the Contractor can, if he so elects, pay such amounts as may be du: e.| 
and he shall deduct a like amount from the Subco: “s balance owing, under) the forementioned Subcentract. If 
the balance remaining duck: the Subcontractor is ent, then the Sudcontractot shall promptly pay to the Contractor 
the deficiency. i H 
| 


SUPERVISING 22. The Cortractor hereby appoints the following persons and/or firms as sbpervising architects and engincers tor) 
ARCHITECTS & | the purposes sct forth in this agreement and wherever the term “supervising architegrs and/or engiacers” is used herein-! 
ENGINEERS above such tezm shall be ccemed and construed to pertain to the following: 


| i 


Supervising Architects: .. 


supervising ALChitCcts: eeccsseeredb LVOD 4.0 


In consideration of the sum of One Dollar ($1.00) and other good and valuable considerations, the 


which is hereby acknowledged we guarantce the eurbing..&.. vaVving moe 


AO TINY yamaha ee ese nanene ree eee arn cece 


building 2! MAT VAN Ga ceecccsseeeenceeee Ama 


SOG As Oe Sy snows and 


under our contract with Russwine Construction Corporation, dated 


change orders thereto, to be in accordance with plans and specifications prepared by cet nee OTE OM. LR MRLS eee 


Engineer 
Vanya “ > P a 
‘ Xréhitect, and to be free from imperfect workmanship and/or materials and 


we agree to repair at our own cost and expense for a period of one year from the date of acceptance of our work by the 


Architect, all of the work covered under said contract and change orders, that may prove defective. We also agree to repair 
7 


at our own cost any work that we may disturb in making good such defects. 


LONTES.CAN. 


[PLANTLFF’S EXHIBIT 14} 
PLANTS ROAD GRAVEL 
LAUREL, Mb. WASKRED SAND ANDO GRAVEL 
KENSINGTON, MD. i READY Mix=0 CONCRETE 
” ASPHALT 


- ROCKVILLE, Mp. é. 
CONTEE SAND & GRAVEL CO. INC... rn 

z ROAD, STREET AND BRI DGE OEE Fb 

BITUMINOUS PAVING 


LAUREL, MARYiAND SEAS | 
ASPHALT PLANT : oy 776-7300 
776:7300 725-3233 


oe 


eae CHIT i PLACE 
VASHINGS Bo ? D.C. 


SOLD TO RUSSERNE CONS 
LUV? 


DATS JANUARY 30, 1 


10 DISCCUNT ALLOWED 


CG P TELEPHONE PROJECT © BR ROOKVELLE ROAD (3/29) 
FOR CONTRACT I ATED 40/6/64 © AMOUNTING To $19802..00 


| . 
WORK COMPLETED 100% - ELOESE.O0 
EQUIFMENY RENTAL (Signed Tickets) (12/10/64-1/10/65} 
CL25024 Loudes . 32-O0°Hrs ©$16.50- $528.00° 
PD-7 Rouor 45.0 Hrs €5219,00-- 285.00 3 
OOPraiior Neve{Dozor 5): 1.0-ca, €$50. CO: 50,90 : 
“$77 Loader 2e5:Uxrs €$22.50°  33:75- 
Traiicr Move .£.0-0a, G$30e00° | 30,00- 
tHotexr Potrol 35-5 "Hra €$36.50' | 585.75 ° 
Labor 43-0. Hrs 682.50 : 5 1.07.50 - 
: : 4620.00 © 


REORE ake = 
pe ge 662.98 a 
| TOTAL =i $22.463 3°95 


Ud. Tas EB 


PL oaoe reust ascent ° 
Thanks e 


{PLANTIFF’S EXHIBIT 15] 


PLANTS | 'g 
LAUREL, “MD, 
| KENSINGTON, MD, 
ROCKVILLE, MD... 


ROAD GRAVEL 
WASHED SAND AND GRAVEL 
READY MIXED CONCRETE 
ASPHALT | 


CONTEE ‘SAND & GRAVEL CO., IN 
ce ~', “ROAD, SIREET AND BRIDGE CONSTRUCTION 
ASPHALT PLANT atin s 2° ~ BITUMINOUS PAVING 


776-7300" 2° Oe FE LAUREL, MARYLAND " PHONE 
ial irorar be 776-7300 


eee 725-3333 
SOLD TO “HUSSEENE CONSTRUCTION COMPANY 

- -: 1E65OL CHILLUY PLACE i oWe 
CWASHERGTON, DeCe DATE spren 22, 1965 


FCB 1EL27 |! 


NO Soe ALLOWED 


BROOXVELEL ROAD | 
Bee URENS 2/29/63) 


adex “25 Hes $26.50" $4225 
Se Be oo C230.C0, 30,00 
“Labor Be C3050 _22250° 
: $83.75 - 


TOTAL $8499 i 


CE ER ET IT, 


Phoaso: poke, _paynent, 
"Thanks o - . 


[PLANTIFF'S EXHIBIT 16] 247 


oe ar Sora ton 
HOTT ra Ce 


tatesior: 
Ui i ies AS 


MAPMID 
Weer inf GU: - aoe sod Ve 
SAND AND GRAVEL, READY-MIX CONCRETE, 


LAUREL, MARYLAND 


BITUMINOUS CONCRETE 


(on 


BROOKVILLS ROAD STAPEMSNT 
EEE ESS 


DESCRIPTION 


- CONTEE SAND & & GRAVEL 
LAUREL, MD. 
STATEMENT 


NCOs 


776-730C 


PARKWAY 5-3533 


[PLANTIFF’S EXHIBIT 20] 


PARTIES 


SCOPE OF WORK 


|| THIS AGREGMENT made this 5th day of CCTOBSR , 19 64 by and between Russwine. 


| {hereinafter referred to as “Subcontractor™. 


|| agree as follows: 


1, concrete driveways & aprons, and precast concrete curbing 


Ht 
tt 


TRUSSWINE) 


CONSTRUCTION CORPORATION 


F501 Caillum Place N.W., Washington 12, 9.¢. 
CONSTRUCTION SUBCONTRACT 


Construction Corp., a Maryland Corporation, with principal office at 6501 Chillum Place, N. W., Washington, D. C., here-! 
inafter referred to 2s “Coniracior™, and Gontee sand & Gravel Co., Inc., Laurel, Ne.! 


WITNESSETH THAT, for and in consideration of the mutual covenants and undertakings herein contained, the partics! 


1. The Subcontractor agrecs to furnish all labor, equipment, and supplies for the performance of paving - 


lin the construction of and office & warehouse building designated) 


Dart drug Office & Varehouse : 
i being constructed by the Contractor| 


at srdwick—Ardmore Industrial Park 


ati in accordance with the plans and specifications prepared by ‘Vm. L, Mayne, A.I.A. and 


Associatos & A. Morton Thomas associates (site plan) 


| s r 
| Architects, and dated Site Plan: February ll, 


Together with revisions dated APTI] 6, 1964 


Work to be performed by the Subcontractor shall be as follows: 


ALL of! that work pertaining to the paving, concrete driveways, 
and aprons, precast concrete curbing of the property above 
designated as per the revised site plans prepared by A. Norton 
Thomas & Associates dated 4/6/64, 


Yotel Price for above work is as follows: 
“ 


1]  5* Paving as ver site plan—, ~~ 

2} Sonerote driveways & ~nrons _ 

3] 350 Lift of precast concrete curb . 
Yotal: 39,500.00 


Plus Precast concrete curbs 190,00 
YOTAL CONT2CT PRICE  JT,590.00 
Al] taxes included in above price. : 


‘ime is of the essence to this contract, and work shall begin 
immediately. 


This contract includes all necessary work to comply with any , 
and all governmental requirements for the jurisdiction for 
which this vroporty is located. 


249 


Inoth Pri 1 . 

(pot Prince Jeorge Jounty ana state of Varylind revulations & sodc- 
i 
! 


ifications are to be followed in their cntirety. Priox to final | 
yayment under tris suncontract, «whcontractor shall furnish con- 
trector with releases varifyiny requirement to all governmental 
regulations & reyuirenents. 
this contract is to be performed in two (2) stages as follows: 
cont to be conmleter at once, final topping to he completed 
direction of ‘ontractor. Es | 


SCHEDULE OF 2. The Contract price for each of the items set forth in paragraph 1 shal! ibe as follows: 
PAYMENT ri 


Total price for all work as stated on page jone 1) of thi 
I : : 2 age jor is 
contract shall be Nine Thecusand Six Hundred Fred Dollars 


(39,690.060} all taxes included. | 


eee Brace i 
| State Sales and Use Taxes and Federal Excise Taxes, if applicable, have degn separately stated above and no pay-) 
ments on account of any such taxes will be made by Contractor except those specifically hereinabove stated. 


SAMPLES, SHOP 3. The Scbcontractor shall submit samples of matcrials and supplies When and as required; start submission 
DRAWINGS of shep drawings to the Contractor within days, and complete sub ion of all d: ty 

19 . No work shail be exccuted until all necessary shop drawings and sam bh been submitted 
to the Contractor and the Architect's approval obtained and the Subcontractor shall assume full responsibility for the, 
correctness of its drawings or any delays occasioned thereby. Should the Archifect’s correction ef such ¢rawiags indi- 

5 ’ . if : . * U 
cate any increase or Jecrease in the cost. of: tho “work tq the Subcontracton, the Subsogtractes Js to submit detailed) 
estimates immedintcly on such changes showing quantitics and prices and securé the Contractor's approval before the) 
work is begun. | 

It is understood that the Owner, Architect 2nd Contractor shall at all times have the right to inspect the Svbcon- 

tractor’s material, workmanship and equipment, and all possible fa ics are to bé given their inspectors, whether at the) 
place of manufacture, building site, or any intermediate point which may be afterward Cesiguated. 


TOOLS, IMPLE- | 4. The Scdcentractor shall, at its own expense, promptly provide all lubsr and materials of every kint of good: 
MENS, RUBBISH || and sound quality, all tools, tackle, implements. scaffolding and machinery of proper type and capacity in gov work- 
REMOVAL ing order, which may de necessary to properly execute this contract, and perform) all other things and furnish all other, 
matcria!s necessary or usual in the premises, and shall finish said worl: fully complete and perfsct in every respect to! 
the satisfaction of the Architect and the Contractor. When any part of the work is finished the Subcontractor shall, if] 
requested by the Contractor, forthwith remove from the premises such material ahd equipment as may not be required, 
and the Subcontractor shall clean up and remove rubbish created by its own work as required from. time to time. | 


i 

METHOD OF 5. The Sudcontractor, shall submit, in duplicate, to the Contractor at the Contractor's office address hercinabove 
REPCRTING COM- set forth, on or about the 25th day of each month during the term of this agreement, an itemized rnd particularized 
PLETED WORK statement of the regularly scheduled work completed subsequent to the date of the statement for the prior month. Such 
itemized statement shall list and reflect only work actuclly completed and in plarg 2sof the stuternent Cates: 


METHOD OF 6. Statements submitted by the Subcontractor to the Contractor in accordance with the provisions of paragrzeph 5 
PAYMENT hereinabove shall be reviewed and verified by the job superintendent and general superimicndent employed by Contractor! 

and by the supecyising architects and/or engincers responsible for the particular |project. On or before the 10th day of 
the calendar month next following the statement date, Contractor shall pay to Sebcontracter ninety per cent (90%) of 
the amount billed by Subcontractor in accordance with the provisions of parograph $ hereinabove, provided that such) 
statement of account has been approved by the job superintendent ard general lsuperinterdent employed by Cortracio: 
and by the supervising architects and/or engineers responsible for the particular project. Any offscts or counterclaims, 
for which Subcontractor may be obligated may be Jeducted by Contractor from! such payment. Work not completed in 
a workmanlike manner will not be paid for until such work has been approved by the supervising architects and/or) 
engincers responsidle for the particular project. The remaining ten per cent (10%) of the billed amount, less any ef 
sets provided for in this agreement, shall be paid by Contractor, to Subcontractor not later than sixty (60) days after; 
satisfactory compiction ef all of the work undertaken’by the Subcontractor herein and after (1) the execution, acknowl- 
edgement and delivery by the Subcontractor to the Contractor of a fina! release of liens verifying full payment by Con 
tractor for all work performed by Subcontractor pursuant to this agreement and (2) execution and delivery of a written; 
guarantee of the work in form substantially identical to Exhibit A attached hereto and made a part hereof. 


PAYMENT OF 7. Before any payment shall be made by the Contractor, the Contractor imay demand proof of payment by the] 
SUBCONTRAC- Subcontractor to all people working on this job and entitled to compensation from said Subcon:ractor, and proof of 
TOR'S DEBTS payment to ail matcrialmen who may have dclivered materials to the Subcontractor; that if such proof is not made,| 
the Contractor shal! have the right to withhold payment of any moneys otherwise due to the Subcontractor, and 2pply; 
the same to the payment of such debts, and shall not be dcemed in default hereunder. Nothing in this paragraph shall 
} be deemed to cbligate the Contractor or owner to ony such person or matcrialnen. 


' 
QUALITY OF WORK) 8. AI work shall be done in a good workmanlike manner, shall be performed to the satisfaction of the Con-; 
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REQUIREMENTS 


PROGRESS 
OF WORK 


CONTRACTOR'S 
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1 
j tractor and the supervising archit and/or engineers responsible for the particular, project and shail comply ywith aul) 
jlaws, rules, regulaticns and requirements of all governmental authorities having jurisdiction, No payment shall be duc} 
for owing until all work covered by that payment is completed and approved by the Contractor and the supervising 
architects and/or engineers responsible for the particular project. All workmen employed by the Subcontractor shall bel 
skilled in their trade. Contractor may require Subcontractor to dismiss from this job any workman or workmen orl 
| others employed on or for this work whom the supervising architects and engineers or Contractor may deem incompetent; 
or a hindrance to the progress of the work. 


9.) The Subcentzactor shell, at his own cost and expense, carry all necessary Workmen's Compensation, public 
liability, body injury and propesty dam insurance, and shall furnish to the Contractor, before the commencement! 
| | of the work hereunder, certificates thereof, and evidence of the payment of the premiums therefor. The Subcontractor; 
| {shall adzquaicly protect the work, adjacent property, and the public, and shall be responsible and liable to the Contractor 
for any excessive damage to its materials and property. Compliance with the foregoing requirement as to liability in-| 
| | Susance shall not relieve the Contractor of liabiliiy under the indemnity agreement hereinafter contained. 


i s 


10. The Subcontractor shall assume exclusive liability for and shall hold the Contractor harmless against the pay- 
ment of all contributions and taxes of every kind, whether payroll, unemployment, Social Security, or otherwise, which | 
shall be lévied by reason of any present or future law and which may be measured by the wages paid by the Sub- 
contractor’ to his employees or otherwise. State Sales and Use Taxes and Federal Excise Taxes, if any, applicable to | 
the work performed by the Subcontractor pursuant hereto and/or to materials used by the Subcontractor in performing | 
such work shall be paid by the Contractor only to the extent that the said taacs shall be specifically set forth in | 
paragraph 2 hereinabove. The Subcontractor hereby assumes exclusive liability for and shall bold the Contractor 
harmless against the payment of all such State Sales and Use Taxes and Federal Excise Texes not specifically set forth | 
fin paragraph 2 hereinabove. 


! 


1l.| The Contractor hereby expressly refuses to pay for extras of any kind unless first authorized in writing signed 
by an officer of the Contractor. No extras to this contract will be so authorized unless an estimated price for such work i 
is quoted in writing by the Subcontractor and a maximum price for such work agreed to by Subcontractor at the time | 
of the authorization. 


leenmental agency having jurisdiction over the work to be performed pursuant to the terms and conditions of this 
agreementiis hereby exclusively assumed by the Subcontractor. By agrecing to perform the work as shown in the 3p- 
piiceble plans and specifications, Subcontractor hereby stipulates that he has examined such plans and specifications and | 
|finds them to be in conformity with al! applicable building codes and governmental requirements and regulations. In| 
the event that Subcontractor’s examination of the plans and specifications furnished to Subcontractor by Coniractor re- 
veals any conditions or situations which, in the opinion of Subcontractor, do not conform to any applicable building 
code or goveinmental requirement or regulation, it shall be the duty of the Subcontractor to report such failure to 
conform (or any omission not shown in the applicable plans and specifications of an item which is, in the opinion of 
the Subcontractor, required) to the Contractor prior to the determination of the price for the work stated in paragraph 2 
thereinabove. Contractor hereby expressly refuses to pay for any extras for work done or material used by Subcontractor | 
as a result of alleged non-compliance of the applicable plans and specifications with local building codes or other govern- 
mental regulations or requirements, the responsibility for such compliance having been assumed by Subcontractor as 
hercinabove set forth. 


i 12.' Respoasibility fer conforming to local building codes and to the requirements and regulations of any gov- 
\) 
| 


13. The Subcontractor shall commence work within forty-eight (48) hours after notice from the Contractor, and | 
{ shall from time to time continue therewith as required by the Contractor. The Subcontractor agrees at all times during 
the progress of the work to keep sufficient workmen employed on this job, and maintain sufficient materials thereon so 
that work may proceed diligently and without delay. It is agreed that the Contractor and/or the supervising architects and 
engineers shall be the sole judges as to the number of men and the amount of labor which shall be deemed sufficient for 
the purposes aforesaid. The Subcontractor further agrees to carry on such work and every part thereof with due dili- 
gence in order to complete and finish the same in a substantial and workmanlike manner and without delay, and to so | 
| conduct his work and that of his employees that the progress thereof be in harmony with the work of othcr subcon- 
tractors and that of the Contractor, and that the completion of said buildings shall not de delayed. The Contractor, 
shall not be liable to the Subcontractor or anyone working for the Subcontractor for any delay in construction or in 
delivery of materials for construction which shall prevent the Subcontractor from completing his work. 


14.' Should the quality of the work of the Subcontractor be unsatisfactory to the Contractor and/or to the super- 
| vising architects and/or eningeers responsible for the particular project, or should the Sudcontractor delay or refuse to 
prosccute the work with reasonable diligence as required by the Contractor or abandon the same or fail to comply with 
any of the agreements herein contained, or otherwise fail to perform his work to the satisfaction of the Coniractor and/or 
the supervising architects and/or engineers, it being understood and agreed that the Contractor and the supervising 
architects and engineers shall be the sole judges as to the quality and performance of the services rendered by the 
{ Subcontractor, the Contractor may, at his own discretion, upon giving to the Subcontractor forty-eight (48) hours written 
notice directed to the Subcontractor at the address hercinbefore set forth, terminaic this agreement and complete such 
work by itsclf or hire others to do so, Should the Subcontractor fail to perform as agreed and this agreement be 
terminated! as provided herein, and others be employed to complete the work herein undertaken by the Subcoatractor, 
and should! the cost of completion of such work exceed the contract price aforesaid, the Subvoniractor hereby agrees to 
indemnify, hold harmless, and reimburse the Contractor for and from any loss said Contractor may sustain by reason | 
of Subcontractor’s Sreach of this agreement. 

| Upon terrination of this agreement, for any cause whatsocver, the Subcontractor shall forthwith remove from the | 
premises all of his tools, niaterial, and equipment, and upon his failure to do so the same may be stored by the Contractor 


. 


at the expense of the Subcontractor. ~ 


15.’ Upon cancellation or termination of this contract prior to completion, for any cause whatsoever, the Sub- 
contractor shall be entitled tw receive payment only for the work completed by him prior thereto, in place, and approved 
by the Contractor and/or the supervising architects and/or engineers. 


Subcontractor shall not be entitled to receive compensation for any work completed by others. 


WARRANTY AND 
GUARANTEE 


SUBCONTRACTOR 


DEFINITION 
LAW APPLICABLE 
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SUPERVISING 
AKCHITECTS & 
ENGINEERS 


jfanties and service agreements to the Contractor and/or the owner of the Property, without any extra charge. | 


The funds withheld pursuant to paragraph 4 hereof, less any sctofts provided in this agreement, shall be duc ang} 
payabic to the Subcontractor within sixty (60) ays of completion of construction, ! 
. : . 2 ; 

' 

16, The Subcontractor shall re-execute any work that faiis to conform to thie requirements of the Contractor and 
during the progiess of the work, and shall, at its own cost and expense, remedy any! defects due to faulty workmanship or 
faulty materials supplicd by Subcontractor which appesr within a period of one(1 | ycar from the date of completion of | 
the contract. Subcontractor’s warranty shall be evidenced by a separate written form substantially identical to the form | 
attached hereto and marked “Exhibit A”. i 

Any guarantecs or warranties or service agreements affecting materials or eqhipment turnished or installed by the 
Subcontractor shall be secured by the Subcontractor in such fashion as shall cause the benefits thereof to run to the Con- | 
tractor and/or the owner of the property and Subcontractor hereby agrees to f: the benefit of such guarantees, war: | 


( 

17. The Subcontractor acknowledges that it is an independent contractor, anid agrees to indemnify and save harm- 
less the Contractor against loss or expense by reason of the liability imposed by law! upon the Contractor for damages be- | 
cause of bodily injury, at any time resulting therefrom, accidentally sustained by|any person or persons or on account | 
ef damage to property due to any act or omission of the Subcontractor, its employees or agents, arising out of the work | 
of the Subcontractor as contemplated under this acr - Subcontractor shall not assign nor sublet the work here- | 
under, nor any part thereof, nor any payment hereunder, without the prior written consent of Contractor. 


: . i 
18. The term “Subcorrractor™ shall include, wherever applicable, subcontruftor's agents and employees. 


19, This coatract and the terms hereunder shall be governed by the laws of 


20. Words used in this agreement in the present tense include the future as well as the present; words used in the) 
{masculine yender include the neuter: the singular number includes the plural and: the plural the singular; the word | 
“person” includes a corporation and association as well as a natural person; captipns and paragraph heodings are used 
herein for convenience only and are not part of this agreement and shall not be used in construing it. 


21. If shall be the responsibility of the Subcontractor to comply with al! local laws, rules, regulations, notices, re- 
Guirements, or other communication of any applicable governmental authority concerning compliance or correction to the) 
work which ts to be pertormed under this subcontract, as per paragraph $ above. | In the event Yhat there is assess 
against either the Subcontractor or the Contractor or both, any levy, penalty, assessinent, or fine for noncompliance with! 
the above mentioned laws, rules, regulations, notices, requirements, or other communications, then it shall be the ole 
obligation of the Subcontractor to pay such amounts in total. In the event the Subgontractor shall fail to pay pron | 
j"poa such governmental request or notice, then the Contractor can, if he so elects, pay such a Ss as may be dus, 
and he shall deduct a like amount from the Subcontractor’s balance owing, under the 2aforemer d Subcoatract. If 
the balance remaining due the Subcontractor is insufficient, then the Subcontractor shall promptly pay to she Contractor) 
the deficiency. ! 


22. The Contractor hereby appoints the following persons and/or firms as supervising architects and engincers for| 
the purposes set forth in this agreement and wherever the term “supervising architects and/or engincers” is used herein-| 
above such term shall be deemed and construed to pertain to the fcllowing: : 


Supervising Architects: 


Supervising Architects: wer b LVL. ichwartz, 


Supervising Engineers: J ames 


UP OPV. 


ahve teen 


IN WITNESS WHEREOF, the parties hereto have executed this ness the day and year first above written. 
, \ | 2 
ATTEST: RUSSWIXE OFSTRUCTION CORP. 


ine - President 


Scot LOL. * 
neconngenentrn Loadbnaran CesConcen Soin 


ATTEST, or Witness: ” 
SONTES AND 


By EA 


252 


Exhibit A 


In considcration of the sum of One Dollar ($1.00) and other good and valuable considsrations, the receig: of 


which is hereby acknowledged we guarantee the enrbing & Paving 


building at 
under our contract with Russwine Construction Corporation, dated 
2 in accordance with plans and specifications prepared by we YB gee Taree MAY 2-Ony tke pare toe 


change orders thereto, to b 


, Architect, and to be free from imperfect workmanship and/or matezials and 


we zgrce to repair at our own Cost and expense for a period of one year from the date of acceptance of our work by the 


Architect, all of the work covered under said contract and change orders, that may prove defective. We also agree to repair 


at our own cost any work that we may disturb in making good such defects. 


CONTER..SAND...&. GRAVEL £.0...,.SNC ; 


© 


[PLANTIFF’S EXHIBIT 21} . 
PLANTS ! ROAD GRAVEL 
| WASHED SAND AND GRAVEL. 


LAUREL, MD. 
KENSINGTON, MC. | READY NIXED CONCRETE 
"ASPHALT 


ROCKVILLE, MD, 


CON Ee SAND & GRAVEL CO., INC. 
"| ROAD, STREET AND BRIDGE CONSTRUCTION 
BITUMINOUS PAVING | SONS 


ASPHALT PLANT "  " ..- LAUREL, MARYLAND | 776-7300 
775-7300 see ES 725-3333 


SOLD TO RUSSWINE CONSTRUCTION 
6502 CHILLUM ROAD, Noe 
WASHINGTON, DoC. 


DART DRUG 


ASPHAL? REBATRS 


Asphalt -1500° Cox $7050. $122.50). 


®Labor 28.0-Hxe 9 &52650- , 70.00. 
fF oreman 5.5 -Hes E8305" 12625- 
toCompressor , 3.0-Hys 659.00- 276 00, 
Sefrucks T° -HS £$5.00. . 37-50. 
CoGradall 2. 0 Exes PRES 42,00 | 
PeOROLLEx 3.0 Irs #$2,00- 24,00 ° 
fe Nevo (Roller} l-ca _ G§590000 5 __ 30. 20- 
$555.25 - 

SOR» Tex Equip $230.59 235 aon { 

©0 & P on Lebor £82.25 257 20256 « 


TOTAL $379.75 


EXOoeS YorLt pavnent, 
Thanks © 


[DEFENDANT'S EXHIBIT 1] 
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AN te 


Saf GS CALARET 
fT RUSSW 


Seon phere 
COMMERCIAL CONS? } CUS? te7, v 


Crseohal Dubivss 


RELEASE OF CLAIMS 


CONTRACTORS RELEASE UNDER CONTRACT 
CONTRACTORS JOB: Dart Drug Office & Warehouse 
CONTRACT DATE: October 6, 1964 


Knew ell non by these presents; In consideration of the premise und sen 
of Four Thovsand Thirteen and 98/100 Dollars See 
LawFGlBORSP oe tao Unttod States oY Amorice 

a $4015.96 ere aera ~ ee arr necro 
WELSH IG To No paid by KUSSUINE CONSTRUCTION COKPURALTION, wunder tho shove 
nontionod contract, the undorsignod Contractor does and by the roseipt of 
said san shall for itsolf, its successors end agsigns, remise, release, 
end forover Glecharge the RUSSWINE CONSTRUCTION CORPORATION, ite officors, 
azonts and euployoos, of end from all liabilitics, obligations ard cloins 
whatsoover jn lew end in equity undor or arising out of said contract. 
The wndorsigned Contrector will fulfill his contract. uncer the warranty of 


job specifications. 


ITEMIZE CLAINS IF NONE SO STATE 


None 


IN WITNESS WHEREOF, this releaso has boen executed 
June ee 


LEE Soi ee Contee Sand & Gravel Co., Inc. 
Execs 7 Ce [Contractor Gy) : re ; 
aa By OZ ea ae 


j soe 


State of Meryland-Montsomery County Title dL 2? (Ext . 5 

a. LD. ae CERTIFICATE “ 

I Zz LLL Sonne — , Cortify that I am the Von OM ane) 
Oroego i 


ee 4 
of tro Corporation or Company as Contractor in the ike release, Eee . 
UGHEEASTOF — i _ . who signod oe Ree on eae of tho 

tractor was then 7 7 + —=—Oof said corporation or company, that 
soid roloase hss duly elencd Or aud in bohalf of said corporation or company 


by aathority of its governing body ond is within the scope of its corporate 
Or compeny powers, 


Vorrvicsr 


(CORPORATE SEAL) ; 
RUSSVIME COMSTRUCTION CORP. © 6501 Chillum Place N.V/, Washington 12, D. C. © Telephone £07-£020 


[DEFENDANT’S EXHIBIT 2] 
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HOE OMY 2S Otto. 
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BE EPLR EAGLE RA IAG BELES 25 BILLS NG 8 SES SS FRAT ASSESS CIMA SIN RUS RSSIL GS £ TAS ANVIL OEE SSE SAG. 
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ts cae 
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i eg 


Protrieh febiney 
4 : \ 
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\fo eo 


- aieaetnel s ae . 
| PUSS PEND (at eee oe a 
iS US — = Prorat 
_ a 


PRON eran 
Esctsis Th ete Sa 


LONSTRUCTION 


RELEASE OF CLAINS 


CONTRACTORS RELEASE UNDER CONTRACT com oe 
CONTRACTORS JOB <_Pike Shonvine Canter = 


CONTRACT DATE: October 17, 1963 es, 


Know all men hy these prosents; In considorstion of tho promiso and sun 

of _Twenty-Six Thousand and 00/100 Dollars cee na 
Lawful noney or tho Univod Svavos of Maerica 

: $26,000.00 Sea ed eh a ate 
GRLON Le to bo paid by RUSSWINE CONSTRUCTION CORPURETION, tnder the abevoe 
nontionced contract, the undorsigned Contractor doos and by the receipt of 
said sua shall for itself, its successors and assigns, remise, rolesse, 

ond forcver dischargo the RUSSWINE CONSTRUCTION CORPORATION, its officors, 
agents ond employoes, of and from all liabilities, obligations ond clains 
whatsoover in law and in eguity undor or arising ont of ssid contract. 

@ho vadorsigned Contractor will fulfiil hie contract under tho warranty of 


jeb spoci fications, 
ITEMIZE CLAIMS IF NONE SO STATE 
None a 
I real 
IN WITNESS WHEREOF, this rolease hes boon executed day of 
Aurusy 19 64 ¢ 
7 2e Say Gravel Co., Inc. 
(eatscet ne 
B €beze 


Zi eer 
1 eM se 


MOL J GIST. Fi 


Late fhacy CA ro fitle_yice-Presijent 


My Coumnision Expices May, 3, 1965 
Seay CERTIFICATE ; 


: 7 ? 
I Llichee , certify that I am the /ece-/itcurtin! 
of tho Corporyison Gr UOnpany ax Contractor in the Yorogoing roloavo, that 
: ze: _ who signod said rolerso oa bohelf of tho 
Uchtracter wae thou TT CCK of said corporation or company, that 
said roloaso has duly 6igned Yor and in behalf of said corporation or company 
by authority of its govorning body end is within Ef o of its coxporato 


Or company powers. 
ee Le MD 
oLriicer 
(CORPORATE SEAL) 


RUSSWINE CONSTRUCTION CORP. ° 6501 Chillum Place N.W., Washington 12, 0. C. e Telophons 291-€000 
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[DEFENDANT'S See S 
* e 4 hon Sf aA 
4, Ubewion Sheuvae & slecotates, Ves. 


REGISTERER PROFESSIONAL ENGINEERS AND LAND SURVEYORS 
LAND SURVIYS i 7939 NORFOLK AVENUE 
TOPOGRAPHIC SURVEYS | BETHESDA 14, MARYLAND 
SUBDIVISION DESIGN OLIVER C4144 
LANP AND SITE PLANNING | 
SIWER, WATER, AND 
STORM DRAINASE OISIGN 


May 2, 1963 


Mr. Russell P. Wine, 
6501 Chillum Place, N. W., 
Washington 12; D.c. 


RE: PIKE SHOPPING CENTER 
| 


Dear Russ: 
| 

This is to certify that Harris and Brooks, Inc., excavators, 
have satisfactcrily completed the rough grading within reason- 
able tolerance of the Pike Shopping Center site on Rockville 
Pike in accordance with the grading plan prepared by this 


cffice. | 


Sections were taken of the site on April 19, 1963 after 
grading operations were completed and it has been determined 
by this office that 19,700 cu.yds. of earth were excavated. 


It is therefore recommended that Harris and Brooks, Inc. 
be paid for the excavation of 19,700 cu.yds. of earth. 
| 


Very truly yours, 


A. MORTON THOMAS AND | ASSOCIATES , INC. 


A. Morton Thomas, JX., 


[DEFENDANT’S EXHIBIT 5] 
Peetriol FE 


ALD 


LEASE 


ek Ps as tl, r ref pe 
THIS LEASE made this | / #4 day or fs ¥ : 
/ : 
between HERBERT H. HAFT, RUSSELL P, WINE and B.‘WEISS, hereinafter 


referred to as Landlords, and THE CHESAPEAKE AND POTOMAC TELEPHONE COMPANY OF 


MARYLAND, @ corporation organized and existing under the laws o 


Pils 


Maryland, hereinafter referred to as Tenant. 


WITNESSETH: 


In consideration of the rents herein reserved, and of the agreements 


ané covenants herein contained to be kept, performed and observed by the 


as follows: 


respective parties hereto, it is mutually agreed by saic 


re .. ta) 


1. Landlords hereby lease and demise un Tenant, 


Tenant hereby takes'and hires of the Landlords, for the tern, at 


and upon the conditions 


land containing 92,347 square feet, 


and made a part he =, situated in Montgomery County, State of Maxylaney 


together with a one-story without basement oulrding ss : automovile 


parking and material storage areé 


a 


hereinafter proviced, all of which is nereinsalter so 


"demised premises*. 


2. Landlords agree to erect on the above cescziszec ian 


own expense a building and improvements in accordance with the draiags and 
tii 
specifications prepared by William L. Mayne and Assocu:tes, Architcezs, dated 


the €tn day of NAY, > 1964, identified by the signature of one 
— ee ee / 


/ 


| 
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of the Landlords and a resentative oF the Tenans. mi improve 


ments shall be erected in a good and workmanlike manned 2 stxet con-. 


. 


formity with all applicable laws, rules and regulaticns Montgomery County, 


Maryland. 


3, The tern ease shall fifteen (15) years commencing 
‘| 
sixst day of Sentexber, 1964, l term. ing on the last day of August, 


H 
oA 


Landlords ogre use all reasonable efforts complete the building 


ts possession thereof to Tenant by Septembatr 1; 
i { 
Provided, further, if said promises are not completed and possession 


thereof tendered to the Tenant ready for its occupancy by September 1, 1964, 


this lease is Boe ‘to be affected thereby, except that sont shall not commence 


to accrue and be payable until the date possession of the demised premises 


> : | : = 
ready for Tenant's occupancy is tendered to the Tenant. In any event, it is 


agreed that if possession of the demised premises, fully completed and reacy 
| 


i 
for occupancy, is not tendered to the Tenant by October | i, 1964, the Tenant 


may cancel and terminate this lease by givin g Landlords wr ritten notice to that 


such event the Tenant shall have no liabi ity to the Landlords 
| 


under this lease or for Landlords' costs in readying the premises for Tenant's 
occupancy, if the demised premises shall be fully coz sees ted and possession 
thereof ready for occupancy is tendered to the Tenant prior = September 1, 


1964, the Tenant agrees to accept possession ‘on suc? = date of tender, aResSEce 


rent shall ‘be payable for period fron the date possession is tendered unti 


September 1, 1954, at the proportionate rate of $137.50 se czy; provided, how- 


ent to August is; 


1D 


Sentra cet 
. 0 


ever, that if such earlier possession is tendered 
1964, and prior to Saptember 1, 1964, Tenant shail not b =o pay any 


rent therefor until September 1, 1964. 


